A Study of the Law of Fugitive Offenders by Farooqui, Naghma
A STUDY OF THE LAW OF FUGITIVE 
OFFENDERS 
ABSTRACT 
T H E S I S 
SUBMITTED FOR THE AWARD OF THE DEGREE OF 
Bottor of ^litlosioplip 
IN 
Political Science 
BY 
NAGHMA FAROOQUl 
UNDER THE SUPERVISION OF 
PROP. ISHTIAQ AHMAD 
DEPARTMENT OF POLITICAL SCIENCE 
ALIGARH MUSLIM UNIVERSITY 
ALIGARH (INDIA) 
1997 
.4 MAR i;99 
ABSTRACT 
Extradition is the surrender by one state or country to another of an individual 
accused or convicted of an offence outside its own territory and within the territorial 
jurisdiction of an other country and former is competent to negotiate under mutually 
agreed extradition policy. The law ofextradition is derived from a networSc of treaties, 
national laws and state diplomatic practices which differ in detail but form a common 
pattern oflaw and procedure. Extradition is not required by custOfrray^ international 
law, and many states do not extradite except as bound to do so by a treaty In the 
absence of an extradition treaty two states if they desire can extradite a criminal 
on reciprocal terms But it will not be legally binding 
The origin of international co-operation in the suppression of crime goes back 
to the very beginning of formal diplomacy^ every period of history has examples 
of rendition of fugitiveiFomous extradition case dates back to pre-christian era. The 
first known European treaty which dealt with the surrender of the political offenders 
was entered ii o the year 1174 BC between England and Scotland, it was followed by 
a treaty in 1303 between France and Savoy 
In seventeenth century Hugo Grotius gave a theoritical frame v.ork to 
the extradition process which constitutes the basis of modern extradition law. In 
those ancient days it was regarded as an unfettered di-scretion of the Monarch 
whether to allow or not extradition of the criminal from his country. In the 
latter event he may grant political asylum in his kingdom 
However^ under a,grement two Sovereigns can oblige each other by 
surrendering those persons who are most likely to affect the political order with in 
the requesting state;, until the middle of the Eighteenth century extradition 
primarily involved political refugees rather than common criminals The escape of 
the latter was not seen as a danger requiring sustained concerted efforts on an 
international scale. But the French revolution changed the outlook and established 
the theories of rights, liberty and constitutional governments and the begining w?* made 
in the direction of non- extradition of political criminals 
Extradition is practiced among nations mainly for two reasons firstly, to warn 
criminals that they cannot escape punishment by fleeing to a foreign territory and 
should treat extradition as an obligation to fight against crime. It is a great step 
towards international co-operation in the suppression of crime. 
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Secondly, it is in the best i n t t r ^ s t of the requested state to 
hand over a certain criminal to the requesting country where he has commited a crime 
and has sought refuge in its territory lest he may again commit a crime in the host 
country and flee to a third country. 
Extradition simply means enforcement of law. Formerly in 
appreciation of the closely guarded right of asylee for an asylum some countries 
gave shelter to the fugitives though it was tantamount to the spirit of law of 
extradition. In recent times there has been a wide recognition of the fact of 
extradition by nation states though few havfeestablished bilateral treaties in this 
behalf In the second half of the current century there has been Revolutionary 
change in the concept of the right to asylum. The right to asylee is no more considered a 
privilege of the asylee. It is now the state which has the discretionQry power either to 
extradite or expel the fugitive from one's territory. 
The question of right of asylum, although closely connected with the 
non-extradition of political offenders is cosiderably wider in scope. In the first 
instance it refers not only to the obligation not to extradite political offenders it 
implies a positive duty to receive them. Secondly, it not only covers political 
offenders, it embraces victims of persecution fleeing from the country of 
oppression. Thirdly, it has a,quired prominence in connection with asylum in legation, 
warships, and military camp. Revolution in democratic states have not, as 
yet become a matter of the past and when in other states the nature of the political 
regime produces a climate favourable to rebellion and persecution alike, the 
object cannot be regarded as obsolete or as restricted to the principle of 
non-extradition of political offenders. 
Modern developments like facilities of travel and the fast mobility of the 
population has made the flight of the fugitive easier and frequent from one country 
to another. The necessity to check it has become more apparent. As a consequence 
the former distrust among the nations with regard to the treatment of the fugitives 
gradually declined. A common interest in preventing flight from abroad from foiling 
the apprehension and punishment of a fugitive from justice has led states to 
co-operate with one another and has led to development of procedures by 
which fugitives could be returned to the state in which the alleged crime was committed, 
A mo dern approach was gradually evolved to include a formal request for surrender 
of the wanted criminals for which formal bilateral agrelnents were found necessary. 
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Beside this every single extradition is subject to the rules of the applicable 
treaty or statute In the absence of universal Convention on the subject of a 
generally act€^t«cLconvention there has come into being a series o f customary 
rules which are common in all treaties. These may be summarised as follows 
1. The principle of double crininalitv ; According to this principle the crime 
involved should be a crime in both states concerned. The rule ensures that no state is 
obliged to extradite a person for an act not recognized as criminal by its own standards, 
and also serves the principle of reciprocity in that a state is not required to extradite 
categories of offenders which it, in turn, would never have occasion to demand 
2. The principle of speciality is another condition when a person surrendered 
may be tried and punished only for the offence for which extradition had been 
sought, the speciality rule, thougl generally not conceived of as a rule conferring 
individual rights, nevertheless protects the fugitive from having to face charges of 
which he had no notice prior to his transfer, it also reinforces the double criminality 
rule and rules prohibiting extradition for certain categories of offences and it 
protects from abuse the legal processes of the requested state, which is called 
upon in extradition to renounce its jurisdiction over the fugitive 
3. Evidence of guilt : Courts in common law countries require broadly speaking, 
that a requesting state make out a prima facie case of guilt against an alleged 
fugitive offender justifying his committal for trial under their own legal system, before 
they will grant extradition for the purpose of prosecution Civil law countries 
do, however, request additional evidence including evidence of guilt if, from 
the circumstances of the case ,there is reasonable doubt as to whether the 
requested person has infact committed the o f fence ,o r where 
there is reasonable suspicion that the returnable offence charged to the fugitive is not 
genuine. 
4. Extradition of citizens : While common law countries, basing their criminal, 
jurisdiction strictly on the territoriality principle and thus being unable to prosecute 
their own nationals for offences committed abroad are usually prepared to extra4ite 
their citizens, while civil law countries, as a rule, are prevented from doing so 
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by constitutional or statutory law. Extradition treaties, therefore, if not excluding 
the extradition of citizens altogather, usually concede to requested states the right to 
deny exrtadition of nationals if their domestic law so provides The other 
important general rules common to most of the treaties are capital punishment and 
military offences. 
The most interesting aspect of extradition from a general point of view and the 
one receiving the greatest amount of publicity in the press has to do with 
political offenders. It has been pointed out already that a virtually complete reversal 
in state policy took place during the nineteenth century, when political offenses 
were removed from the list of crimes for which individuals might be extradited. 
Modern extradition treaties specifically exempt political offences most likely 
because liberal and democratic governments develope, strong antipathy toward the 
idea of surrendering political offenders into the hands of despotic dictatorial 
governments 
Extradition is necessar i ly considered as a mat ter of domestic 
jurisdiction, the non- extradition of political offenders is also a domestic practice and 
each state is free to determine the extent to which it will adhere to the practice. 
In the absence of treaty, a state is therefore free to surrender a person accused 
of a political offence without violating any principle of International law. Even if a 
treaty does exist, a state may choose to surrender a political offender if such 
is dictated by a national policy, this relatively new interpretation, found 
originally in a few court decisions, gained acceptance through provision of 
European convention on Extradition, signed on December 13,1957. 
Meaning of political offence.The question then arises: What is a political offence? 
In general terms, it is an act directed against the security of a state. Until recently, 
treaties as well as the decisions of the court tended to define such an offense in 
relatively narrow terms. In order to be political in natutt, it was maintained, the 
action in the question had to satisfy the following conditions: 
1 It had to be an overt or an open act. 
2 It had to be done in support of a political rising. 
3 The rising had to be connected with a dispute or struggle between two groups 
or parties in stale as to which one has to control the government. 
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In other words, a political offence may be an act which, although it is in 
itself a common crime, acquires a predominantly political character because 
of the circumstances and motivations under and for which it was committed 
During the second half of the nineteenth century, a number of attempts 
were made on the persons of Heads of states Such attacks did not constitute part 
of organized uprising or struggles for the control of governments, but had to be 
viewed as the acts of individuals or of small terrorist groups. Following an 
unsuccessful attempt to extradite Celestin Jacqin, who had tried to blow up a 
train carrying the French Emperor Napoleon III in Belgium, in 1856, adopted into 
its extradition law the so-called 'attentant clause'. This provision excluded from 
the category of political offenses the attempt, to kill the Head of another state 
or a member of his family. The United States, after the assasination of 
President Garfield, inserted the Attentat clause in its extradition treaty with Belgium 
in 1882, and in 1933 Montevideo Convention included a similar provision. Many 
modern extradition treaties have I een equipped with the restrictive clause and either 
by direct provision or by interpretation it extends not only to crowned Heads of 
state but to any Head of a government as well as to the member of his family 
The second quarter of the twentieth century saw an expansion in the 
meaning of political offense as a result of the ideological divisions of mankind and 
of the rise of radical and conservation dictatorship . The Harvard Draft Convention 
of 1935, reflecting existing world conditions, included under political offence such 
acts as the commission of treason, sedition, and espionage, even if each of these 
was to be undertaken by only one person it also included any offenses conn'>''tpH 
with the activities of an organized group directed against the sec-urity or 
governmental system of the requesting state. Appearance of the cold war extended 
the meaning of political offence still fiirthea-. 
Extradition is at present the most effective means of cooperation between 
states in criminal matters, where as criminal prosecution for cases where extradition 
has failed remains of little practical impo'-tance,because of technical difficulty. 
Recent efforts to conclude specific Ogrements on the transfer of criminal proceeding 
and the execution of foreign criminal judgement might,however, shift the relative 
weight of the different components of mutual assistance in criminal matters. 
The elaboration of extradition relation in detail highly depends on the relations 
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between the respective state in general and on the mutual confidence in their legal 
and judicial systems in particular. Extradition relations between the states 
having comparable legal orders and sharing the same values should be closer 
and more flexible, and less exception should be needed, where greater differences 
exist between states, more safe guards are necessary. 
However^ the need of an Universal extradition convention can not be 
minimised. Prime Minister I.K. Gujral's recent statement at the 66th Annual 
general meeting of the International Criminal Police Organisation (Interpol) 
and at commonwealth Heads of Government meet at Edinburgh, to curb the twin 
menace of transnational terrorism and drug trafficking is to be considered by 
International community. An Internationally accepted code of conduct for 
government should be evolved to check various crimes around the world. 
Such a universal extradition treaty could form part of the United Nations agenda. 
Some International Convention have to be built to save countries from 
agonising negotiations to get wanted criminals extradited. Entire International 
Community has to take the decision in this regard. An effective global strategy is 
to be evolved to deal with white collar crimes, corruption and terrorism which 
has threatened the international peace and stability. Until an universal extradition 
treaty is evolved with international co-operation, states would be best advised to 
refrain from entering into general extradition agreements and to grant extradition 
on an adhoc basis subject to the rules of the domestic extradition law of 
the requested state. 
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PREFACE 
PREFACE 
International law in the twentieth century is entering a 
pronounced phase of changing structures which entails the 
broadening of its scope and application. The individual who 
has been historically alien to the scope of this discipline is 
gradually acquiring a limited place therein. This is 
manifested by the recognition and enunciation of certain 
fundamental human rights and by the subjection of the 
individual to personal responsibility under international 
criminal law. Relations between nation states are ceasing to 
be a matter of limited interest and exclusive concern of the 
parties immediately involved, but are broadening to encompass 
some aspect of the world community's interests in the 
maintenance and preservation of world public order. 
The author in the present study has endeavoured to 
analyse the intricate relationship between law of asylum and 
extradition, its legal basis, extraditable persons and 
offences and above all the non-extradition of political 
offenders. The text contains five chapters including a 
discussion and a conclusion. 
The exercise of the jurisdiction by a state over all 
persons within its territory and of the right to punish them 
for the violatrLon of its laws, is frequently frustrated by the 
escape of the offender into the territory of another state. On 
the other hand, it is a matter of the domestic law of the 
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state to whose territory the offender has escaped, whether he 
can be tried and punished for the offences he committed prior 
to his entry; and the state may, upholding the common law 
tradition refused to exercise jurisdiction over such an 
offence committed outside its territory. Even if the state of 
refuge will exercise jurisdiction over such an offences it is 
the state authorities on whose territory they have been 
committed that are in the best position to assemble relevant 
evidence for trial, and , in addition, have the greater 
interest in the punishment of the offender. These 
considerations have given rise to a legal institution known as 
extradition. 
As extradition changed and became a legal institution, as 
the dynastic system gave way to constitutionalism, as the 
greater ease of communication made the flight of criminals 
easier, as an increased interdependence in state life made the 
suppression of crime a matter of common interest, then 
extradition withdrew from the realm of policy and became an 
aid to justice. 
Chapter 1 deals with Law of asylum: 
The various kinds, conventions and treaties and their 
effectiveness. Traditionally the law of granting political 
asylum was accepted as a general principle of International 
Law but modern trend indicates that in, contemporary times 
states recognise political asylum as a principle of 
humanitarian character rather than as legal concept. 
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Undisputed rule of International law is that every state 
has exclusive control over the individual on its territory. 
States have supreme power to regulate the admission and 
expulsion of person at will, based on the principle of 
territorial sovereignty. The true position is that the right 
of a refugee to seek asylum in a state other than his own, the 
decision as to whether or not to grant him that asylum is a 
matter of determination of the state concerned. In the same 
way the right of asylum in the premises of a diplomatic 
mission does not exists in international law, but at the same 
time the Head of a mission is not obliged to prevent a refugee 
from ntering and taking refuge or shelter within the premise 
of the mission. Temporary refuge or shelter can be granted to 
the refugees if they are in imminent peril of their lives from 
mob violence or hostilities. 
Second chapter deals with Law of extradition: 
Closely connected with the question of territorial asylum is 
the matter of extradition of fugitive offenders. It is 
generally recognised under international law that a state in 
whose territory a crime has been committed is entitled to try 
and punish the offender irrespective of whether he is a 
citizen of the country or an alien. States possess this right 
by virtue of its territorial sovereignty. 
The question of extradition of fugitive offenders arises 
when a person after committing a crime in a particular country 
leaves its territory and take refuge in another state. If the 
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state in whose territory the crime has been committed is 
anxious to try and punish the offender, it would naturally 
have to request the other state to hand over to it the person 
accused of crime such a request would normally be conveyed 
through its diplomatic agent to the government of the other 
state such a request whether the criminal be extradited is 
guided by certain well known rules such as, there must be 
bilateral treaties or convention in this regard in the absence 
of bilateral treaties no state is oblige to hand over fugitive 
criminal to another state for trial and punishment. 
Undoubtedly, extradition is at present the most effective 
means of co-operation, between states in criminal ma ters. 
Chapter III deals with the Problem of definition of 
political crimes: 
Before the French revolution the term political offence was 
unknown in both the theory and practice of international law. 
It was during the 19th century that there was reversal of 
attitude in this respect, when states began to refuse to 
extradite persons sought for political offences and this 
principle of non-extradition of political offenders became 
general. 
Serious difficulties exist with regard to the definition 
of political crime. There are two categories of political 
offences. On the one hand it refers to what are some times 
called purely political offences i.e. offences against the 
government or political organisation of a state. On the other 
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hand there are relative political offences are neither wholly 
political nor yet wholly a crime thus what consideration 
should be taken into while making the decision. This 
uncertainty as to what constitutes a relative political 
offence affects the extradition process. 
Pit Cobett has taken rather a realistic view, he says it 
is useless to attempt a definition of what constitutes a 
political offence for the purpose of extradition. The best 
method is to leave the question to be determined by the higher 
court of each state to decide each case as it arises. Thus, 
the future of the rule of no extradition of political 
offenders depends partly upon the political offenders 
themselves and partly upon the future of states making up the 
present wcrld order. 
Chapter IV deals with Extradition and Terrorism-. 
This chapter analyses the legal aspect of terrorism in the 
light of Indo-British extradition treaty. Extradition process 
is the oldest form of cooperation between states in the 
struggle against criminality. With the rise in the number of 
crimes attributable to terrorism the matter has been engaging 
the attention of the countries all over the world. 
International law commission casts a duty an states to prevent 
with in their borders political terrorist activities directed 
against foreign state. In this connection Indo-British co-
operation treaty provides a platform for both nations in the 
fight against terrorism. 
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Finally an attempt is -made towards an increasing co-
operation and reciprocal assistance in the matters of criminal 
activities. The process of extradition is packed with 
complications and difficulties which has prevented the growth 
of uniform rule on the subject. There are variations in the 
definition of crime adopted by different countries and the 
possibility of the process of extradition being employed to 
get hold of a person who is wanted by his country not really 
for an ordinary crime but for political offence. Modern states 
almost invariably exclude offence of a political character 
from the operation of the law of extradition. 
Extradition, therefore is a necessity. No fugitive should 
be given an impression that he can commit an offence at will, 
and can flee from justice by taking shelter in a foreign 
territory. However due precautions be taken that nobody is 
denied the due process of law and that he is not made the 
victim of political vindictiveness. 
CHAPTER I 
LAW OF ASYLUM 
CHAPTER - 1 
LAW OF ASYLUM 
It is a matter of common experience in the political life 
of nations that certain individual are forced to escape from 
their state and seek shelter in foreign countries, this may be 
due to there political persecution on the ground that they are 
enemies of the established order in the state. When the 
political revolutions take place and the rebels who have 
successfully engineered the revolution try to prosecute those 
who have opposed them, and if the revolution fails, the 
government against which the revolution was unsuccessfully 
engineered will certainly try to punish those who rose up in 
rebillion. Persons, in such circumstances, are forced to seek 
asylum in foreign countires. Among such persons are not only 
political leaders but also sovereigns and their families. 
Asylum may be defined as sanctury granted by one state to 
the nationals of another state. Normally it is granted to the 
persons of foreign orgin for his fear of being persecuted in 
his own state because of his race, religion, political belief 
or activities. In other circumstances a person may be seeking 
asylum for his having committed some political offence for 
which his custody may have been sought by the parent state, 
the state of asylum therefore grants protection to the refugee 
who has sought and got asylum in the given state. 
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H i s t o r i c a l l y , the word ex t rad i t ion s tands for the 
opposite not ion of t r ad i t i ona l h o s p i t a l i t y offered to an alien 
and i s , the re fore , ex t rad i t ion . I t i s a process which 
derogates to the t r a d i t i o n of asylum, The p r a c t i c e of asylum 
precedes in orign that of e x t r a d i t i o n , and therefore 
ex t rad i t ion became the exception to asylum, both by the reason 
of substance and in consequence of t h e i r h i s tor ica l 
development. H i s to r i ca l l y asylum was the p lace where a s ta te 
could not excerc i se i t s j u r i sd i c t i on over any individual . This 
gave r i s e to legal connection between asylum and 
j u r i s d i c t i o n . •'• 
Asylum was not always recognised or practiced by 
soc ie t i e s through h i s to ry ; in fact i t was spot ty and uneven, 
at times s e l e c t i v e l y applied, others deemed priveledge rather 
than a r i g h t . Nevertheless, many examples of granting asylum 
throughout the times are increasingly r e l i e d upon to give 
credence to the theory of Grotius t h a t asylum i s an inherent 
human r i g h t der iv ing from Natural law. In Greece where asylum 
flourished i t was i n s t i t u t i o n a l i z e d in two form.- as applicable 
to ce r t a in p l aces . The persons were a t f i r s t a the le ts who 
pa r t i c ipa t ed in Olympic games; the Dinosyian a r i t s t s and 
ambassadors. In contemporary terms, t h e i r s t a t u s would be that 
of immunity which i s a form of exemption from the application 
of j u r i s d i c t i o n a l author i ty over the persons enjoying that 
preveledged s t a t u s . The places, u sua l ly temple, were those 
h i s t o r i c a l heavens where for c e r t a i n reason sanctury was 
iouni CM. I n t e r n a t i o n a l law and world p u b l i c o p i n i o n , 3rd edi ton | l974 p 86 
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granted there in. The historical inviobility of sanctury was 
respected vis-a-vis persons sentenced to death found their 
way, to so long as they remained on the premises.'' 
Asylum says Starke involves two elements; shelter, which 
is more than merely temporary refuge; and a degree of actual 
protection on the part of authorities in control of the 
territory of asylum. The institute of international law 
defines asylum as the protection which a state grants on its 
territory or in some of its other place under the control of 
certain of its organ to a person who come to seek it. 
The asylum connotes three following legal meaning, Grant 
of admission to refugees in itr territory; Protection of 
refugges; and lastly non-extradition of political 
of fenders .Asylum is of two types: 
(a) TERRITORIAL ASYLUM 
(b) EXTRA-TERRITORIAL ASYLUM 
Territorial Asylum is granted by a state on its 
territory. Where as, Extra-territorial asylum is granted by a 
state outside its territory such as in legation consular 
premises, international headquarter and warships. The 
difference between the principle applying to two kinds of 
asylum flow from the fact that the power to grant territorial 
asylum is an incident of territorial sovereignity itself, 
where as granting of extra-territorial asylum is rather a 
2 Ibid, p-87-88 
^ Starke ^.fr: In t roduc t ion to In ternat ional Law, 10th 
edition^Buttersworth pub l i ca t i on , 1989, p-358. 
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derogation from the sovereignity of the territorial state in 
sofar as that state is required to acquiesce in fugitive from 
its authorities enjoying protection from apprehension. The 
general principle is that every state has a plenary right to 
grant territorial asylum. 
Unless it has accepted some particular restiriction in 
this regard. While the right to grant extra-territorial asylum 
is exceptional and must be established in each case. Both type 
of asylum have this in common, that they involve an 
adjustment between legal claims of state sovereigmty and the 
demands of humanity.^ 
TERRITORIAL ASYLUM: 
Question of granting territorial asylum arises when a 
person or group of persons having hied from another country 
enter the territory of that state and seek permission to 
remain there. This may happen when individual indTvj.ducal in 
order to eScape persecution in their own land on account of 
there race^ religion, or political belief leaves its territory 
and try to find refuge in some other land where they could 
live and enjoy some of the fundamental freedom.^ 
The competence of the state to allow political offenders 
or political refugees to enter and to remain on its territory 
under its protection and there by grant asylum to them, has 
"* Ibid, p-357-358 
Sen. B. A d ip l 
mar t inus Nijhoff, 1979, p - 3 5 1 . ^ iplomat's hand book of law and p r a c t i c e . 
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never been doubted in International law. According to Article 
14 of Universal declaration of Human rights, 1948: "Every one 
has the right to seek and enjoy in other countries asylum from 
persecution" . The constitution of certain states provides for 
political asylum to the persecuted. It is however, to be noted 
that the individuals have no right to asylum. It is however 
for the state granting asylum to judge the circumstances of 
each particular case. If a claim is made out on the usual 
immigration laws and requirement it will normally be waved; 
Nor the state from which the person seeking asylum has fled 
regard his reception as a hostile act: the state, in granting 
asylum is excercising a right of terri :orial sovereignity. "^  
The state's liberty to grant asylum in its territory is of 
ancient origin and extends not only to political, social, or 
religious refugees, but to all persons from abroad including 
criminal offenders. It is merely one aspect of a states 
general power of admission or exclusion from its territory. 
Normally however, persons not being nationals of the 
territorial state, and who are held in custody on foreign 
vessels with in that states waters, will not be granted 
asylum.^ 
Thus a foreign state is provisionally at least, an asylum 
for every individual who being persecuted at home crosses its 
frontiers. In recent years many such instances have arisen. 
^ Green. Maryan, International law, Macdonald evas, 
London, 1973, pp-109-110. 
"^  Starke J.G. op. cit.^ .389. 
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the cases of Jewish refugees who were made to flee from Nazi 
persecution in Germany on account of their race; the refugees 
from Hungary and East European states and the Tibetan refugees 
who sought their freedom from domination by leaving their 
homes and taking refuge in other lands including India. 
Alongwith these, there have been Palestinian refugees and 
those from korea, Burma, Vietnam and Angola. In general 
states usually accept people who are politically persecuted in 
their own country.^ 
Political asylum says Griege is, in which an alien seeks 
permission to to be allowed entry to, or permission to remain 
in a state because he would face political pe -secution if he 
were forced to return to his own state. In the absence of an 
extradition treaty there is no obligation upon a state to 
return. Offenders to the state from which they have escaped, 
and if the individual is in no sense an offender, or if his 
crime is of political nature, the territorial state is under 
no obligation to surrender at all, extradition treaty not with 
standing. It follows that a decision to allow an alien to 
enter and to remain to, in a state is only the normal 
application of its rights as territorial sovergenity to 
exercise exclusive or primary jurisdiction over persons within 
its territory.^ 
Thus territorial asylum is a recognised and well 
^ Sen. B. op.cit p-351 
^ Griege D.W. International law. Butters worth, London. 
1970, pp-350-351 
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establish rule of International law. It can be granted to 
political refugees, for instance to defector, and to refugees 
who have a well founded fear of persecution in their own 
country, and it could be granted to general asylum seekers, 
i.e. those who have fled from their own country to seek 
economic betterment, but do not have the status of immigrants. 
A state is at liberty to do what ever it chooses with in 
its own territory without reference to the wishes of other 
state so long as its acts are not directly injurious to them, 
it has the right of receiving and giving hospitality of asylum 
to emmigrants and refugees, whether or not the former have 
violated the laws of their country in leavin - it, and whether 
the latter are accused of political or of ordinary crimes.-^ ^ 
The principles concerning the grant of asylum in the 
territory of a state under international law is that in the 
absence of any treaty obligation to the contrary, a state is 
free to admit any one it likes into its territory and to allow 
him to remain their. It is however to be made clear fugitives 
have not no right of asylum though it has been claimed that 
there is such an individual right of asylum because the 
fugitive is not usually surrendered, in the absence of 
extradition treaties, and if his offence is political he is 
generally not subject to extradition, but the flaw in this 
proposition is that it takes account only of persons whom 
asylum has been granted and not of those to whom asylum has 
°^ Hall W.E: A treatise on International law, 8th 
edition. Pierce Higgins, Oxford, London 1924,p-328. 
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been refused.•'••^  
The Constitutions of several countries provide in their 
preamble the right of asylum to persons fleeing from 
persecution for e.g. consitiution of France; Article 10 of the 
Italian Constitution; Article 31 of Yogoslavia constitution. 
Another provision of a modern International instrument not 
being binding convention which provides for an individual 
right of asylum from persecutionis article 14 of the universal 
declaration of Human rights 1948 which rather weakly refers to 
a right to seek asylum but so far no such individual right is 
guaranteed by international law.-'^ ^ 
The true position with regard to right of asylum is, t 
is the right of refugee to seek asylum in a state other than 
its own, the decision as to whether or not to grant him that 
asylum is a matter of the state concerned. The state has, 
however has unquestionable right to grant such asylum and 
incurs no legal duty to refuse admission to a fugitive alien 
into its territory, or in case where he has been admitted to 
or deliver him upto the persecuting state. On the contrary 
states have always up held their option to grant asylum. It 
has been recognised as an institution of humanitarian 
character. One can almost maintain, that this right state, 
has become a part of general principle s of the law of nations 
as recognised by civilized states. 
^^  Starke J.G. op. cit p-359. 
^'^ Oppenhiem. L. International Law a treatise, Ed. by Sir 
Robert Jennig's and Sir Arthur Watts KC MG QC^ volume 1, 8th 
edition, Longman Green, 1992, p-950. 
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United Nations general assembly adopted a d e c l a r a t i o n on 
t e r r i t o r i a l asylum on 14th December 1967 which recommended 
that in t he i r pract ice s t a t e s should follow the following 
p r i n c i p l e s : 
(a) Ar t i c l e 1 s t a t e s " tha t asylum granted by a s t a t e to 
persons en t i t l ed to invoke a r t i c l e 14 of the d e c l a r a t i o n 
of human r ights inc lud ing person s t ruggl ing against 
colonialism shal l be respec ted by other s t a t e s " . 
(b) Ar t i c l e 2 s t a tes "Where a s t a t e finds d i f f i c u l t y in 
granting or cont inuing to grant asylum, s t a t e s 
individual ly or j o i n t l y or through the United Nations 
should consider "in a s p i r : t of in ternat ional s o l i d a r i t y , 
appropriate measures to l ighten the burden of tha t 
s t a t e " . 
(c) Ar t i c l e 3 s t a t e s "A person seeking asylum from 
persecution referred in a r t i c l e 14 of the Universal 
declara t ion of Human r i g h t s should not be subject to 
re jec t ion at f ron t i e r , or i f he has already e n t i r e d the 
t e r r i t o r y in which he seeks asylum to expulsion or 
compulsory re turn. If t he r e are overriding reasons of 
nat ional securi ty or i f i t be necessary t o safeguard 
population as in the case of mass influx, asylum may be 
refused, but the s t a t e concern should consider grant ing 
the person seeking refuge an opportunity, by way of 
provisional asylum, or otherwise, of going t o another 
-10-
state". ^ ^ 
Thus the right of granting asylum mainly conccerns with 
the bonafide political refugees, who may have been guilty of 
actual political offence, or who had been prosecuted on the 
ground of his political belief, and who in the 'country of 
refuge does not abuse the hospitality granted to him, by 
engaging in activities deterimental to his state of Origin. 
The right of asylum which is closely connected with the non-
extradition of political offenders, which is wider in scope as 
it embrances the victims of persecution fleeing from the 
country of oppression. Oppenhiem explains, "at present it is 
probable that the so-callf-1 right of asylum is nothing but the 
competence of every state to allow prosecuted alien to enter 
to, remain on, its territory under its protection, and thereby 
to grant asylum to him. Such fugitive aliens enjov HospLtaLity 
of the state which grants him asylum, but it might be 
necessary to place him under surveillance or even to interim 
him at some place in the interest of the state which is 
seeking to prosecute him".^^ 
Practice of states shows that in case of refugees from 
political persectuion, the right of asylum is liberally 
excercised and even the local immigration laws are not 
enforced against them in many respects. For example, in 
Britain and the United States of America, the governments have 
^^  Declaration on Territorial Asylum, Year book of Human 
rights, 1967, pp-383-384. 
-^"^  Oppenhiem, L. : op. cit., p-678. 
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never been known to close their door to refugees from Nazi 
persecution and more recently to those who have fled from 
European Countries where communist regimes had taken over. 
British practice regarding granting of asylum was declared in 
Parliament in 1958: "Application for political asylum are 
dealt with in the light of the fact of the particular case. 
The result of refusing admission to a foreigner would be his 
return to a country in which, on ground of political opinion, 
race or religion, he would face danger to life or 
liberty... .Thus, he would normally be admitted unless there 
were positive grounds for considering him undesirable". ^^ 
Politics to :k a different turn in the granting of asylum 
after the second world war when two distinct ideologies, the 
Capitalists and the Communist emerged. The practice of asylum 
then became more melodramatic, the establishment of a wall 
between East and West Berlin was an effort to end once ^^^ all 
mute plebicite of hundred of thousands of persons who had fled 
from soviet zone of Germany to take political refuge in West 
Germany, Due to prevailing uncertaining about the legal 
regulation of asylum, which is governed by customs and thus 
have no independent states in International law.-"-^  
Recently political asylum was granted to Saudi Diplomat 
who diffected to United State of America alleging that his 
^^  Hingorani, R.C. : International Law, 2nd ed., Oxford 
and IBH Publishing House, 1982, p. 162. 
^^  Evans E. Elona : 'Observation on Territorial Asylum in 
United States', American Journal of International Law, V. 56, 
American Society of International Law, 1962, p.148. 
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governraent secretly acquired nuclear arms and was engage in 
human rights abuses,- United States immigration and 
Naturalization services granted asylum on request, as the 
defectory had a well founded fear of being persecuted if 
return to his home land.-"^ ^ Regarding Indian practice, the 
refugees from Tibet have been allowed to enter and remain in 
its territory and seldom has any one been known to have been 
turned back. 
Question of granting of asylum is motivated by number of 
considerations, political as well as humanitarian. For 
instance a state liberty to grant asylum to refugees may cause 
political tensio]^ between the country of asylum and the 
country of origin. Secondly, it may happen large number of 
refugees may tilt the balance in favour of one community to 
the prejudice of another, thus states may refuse admission to 
asylee, who enter in large number due to war or political 
instability in their country. Thirdly, it is desirable on 
humanitarian ground to allow refugee who had fled from 
political persecution to remain in the territory of the state 
they have entered. Economic consideration of the country have 
to be taken into account, particularly in smaller nations as 
the influx ©f large number of refugees may upset the economyor 
the economic stability of the country itself. Above all these 
considerations, the prime factor in the mind of states is: 
what would be the fate of man if he is pushed back to the 
"^^  Times of India, August 26th, p. 11, Column-2, 1994. 
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territory from which he had crossed the frontier. The practice 
of states show that if there is a possibility of a man being 
sentenced to death or being subject to degrading and cruel 
punishment, then the state would grant him asylum. 
Inspite of several conventions and agreements grant of 
asylum in International law has yet to cope effectively with 
the mass exodus of refugees in the last few decades. In thiB 
effort a draft convention on Territorial asylum emerged in 
United Nations in 1974-75. This draft instrument spelled out 
with more, precision the principles enunciated in the 
Declaration on Territorial asylum of 1967 and like wise 
stopped short of confering an absolute righ of asylum. Article 
1 of the said convention recognised that "the grant of asylum 
pertained to the sovereign right of the states, but that state 
parties should use their "best endevours" in "humanitarian 
spirit" to grant asylum in their territory to persons eligible 
under the draft convention, by reason of fear of persecution 
or punishment for reason set out in Article 2. However this 
convention could not reach a consensus on the matter of 
confering an absolute right of asylum since 1985 United 
Nations High Commission for refugees has launched a campaign 
to break down mounting pressure barriers against the tide of 
refugees world wide, and to treat asylees as an asset.-^ ^ 
ASYLUM TO PRISONERS OF WAR 
The right of a state to grant asylum has been recognised 
^^  Starke J.G .op cit., p. 361 
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as an institution of humanitarian character, several states 
expressely provide this in their constitution. Persons 
prosecuted for political reasons are granted asylum by the 
states. This has become a general principle of law. However it 
is a matter of controversy whether a state may grant asylum to 
Prisoners of war detained by it, but unwilling to be 
repatriated.-^^ 
During the Korean conflict, 1951-53 a new problem arose 
when the United nations command ascertained by the so-called 
screening of thousands of prisoners in its custody. Owing to 
fear of persectuion, many were unwilling to be repatriated. 
After the end of hostilities, those prisoners of war who 
desired to be repatriated had been restored to forces to which 
they were the members but still there were around twenty two 
thousand prisoner of war in the custody of U.N. command and 
several thousand in the hands of Korean Peoples Army 
volunteers who wished not to return to their home-land. 
"It was affirmed by U.N. in its resolution of 3rd 
December 1952 that 'Force shall not be used against Prisoners 
of war to prevent or their return to their homeland". The 
communist divided whole sale repatriation of North Korean and 
Chinese Prisoners of war to communist territory, their demand 
was based on Article 118 and 119 of the Geneva Convention 1949 
relating to the treatment of prisoners of war which provides: 
for the unconditional handing over of prisoners without delay 
^^  Baxter, R.R. : "Asylum to Prisoners of War", British 
Year Book of International law. Volume . 30, Oxford University 
Press, 1953, pp. 490-491. ALSQ see. O^^UhdLxK -R. 
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after the end of hostilities. U.N. negotiators objected to 
forced repatriation of unwilling prisoners to the communist 
territory and contented that many prisoners on the comir,uniBt 
side came to fight U.N. Forces under compulsion and as such, 
their forced repatriation was against all canons of justice 
and humanity and that Geneva convention could not contempalate 
extra-ordinary situation arising out of the conflict of 
ideology in the Korean crisis".^^ 
Thus it was a point of argument whether the detaining 
power may, if it desired to grant asylum to prisoners of war 
who do not wished to be repatriated. The problem arose with 
the repatriation of Chinese and Korean Prisoners of was in 
accordance with the rights given to them under Geneva prisoner 
of war convention 1949. In accordance with the resolution of 
U.N. General Assembly of 3rd December 1952 a Korean armistice 
agreement was signed with Comander-in-Chief of U.N. at 
Panmunjon on 2 7 th July 1953, which dealt with the legal 
position of prisoners of war in accordance with Geneva 
prisoners of war convention 1949. 
This armistice agreement settled the fate of Prisoners of 
war following the korean war, and it was a step forward to the 
Geneva prisoners of war convention 1949 which ga--:, -
emphasis to the humanitarian treatment of Prisoners of war. It 
was agreed in the armistice agreement 1953, that Neutral 
nation repatriation commission would be formed. Para 2 of the 
said convention provided "prisoner who had not excercised 
°^ Ibid., p. 492. 
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their right to be repatriated, could be placed in the custody 
of composed members appointed by Sweden, Switzerland, Poland, 
Czechoslovakia and India". The commission was charged with the 
responsibility of affording the opportunity of repatriation to 
those prisoners in its custody who signified a desire to 
return to their own forces. Thus agreement is an extensive 
interpretation of Prisoners of War convention with hard effort 
to cover inequitable situations, it suggest the this document 
was drafted on the periphery rather than in the center of 
living international law. One may than consider it as a 
milestone in its own rights but it also reminds of progressive 
type of legislation, which the particular Climate and strains 
of the present world community requires" .•^•'^  
2 . EXTRA-TERRITORIAL OR DIPLOMATIC ASYLUM 
Foreign Ammbassadors, Ministers, and other accredited 
diplomatic officers are entitled under International Law to 
certain well recognised immunities from local jurisdiction, 
including among others, immunity of their official residences 
and offices from invasion by the local authorities. Such 
authorities may not enter an embassy or legation for the 
purpose of serving legal process or of making an arrest These 
places are declared by treaty provisions to be inviolable 
however, such treaty obligations are coupled with prohibition 
against the use of consular premises for purposes of asylum 
Reasons analogous to those appartaning to Embassies and 
^^  Ibid., p. 438 
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legation, or public vessels of a state while in the ports of 
a friendly foreign state, enjoys certain immunities under 
international law from local jurisdiction. It is therefore 
frequently happens, that in time of local political disorder, 
that persons desiring to evade the local jurisdiction or to 
escape from threatened danger seek refuge in these places.^^ 
Article 6 of Harvard Research draft on diplomatic 
priveledges and immunities provides. " A sending state shall 
not permit the premises occupied or used by its mission or by 
a member of its mission to be used as a place of asylum for 
fugitives from Justice". As these places were considered 
exterritorial d e. beyond the Jurisdiction of the local 
authority thus provides an exemption to political offenders 
and fugitives from justice. The question of granting asylum in 
the premises of a diplomatic mission, arises under number of 
principles. It is possible that in times of an uprising or 
civil war or coup'd'et at the leaders of the defeated faction 
or members of the government who have been disposed may seek 
shelter in the premises of a diplomatic missions. It may also 
happen that person may seek such shelter commiting a political 
assasination or even a common crime.^^ 
The granting of asylum by the foreign governmental 
agencies was formerly recognised and paracticed to a 
considerable extend but in more recent times it has been 
^^  O'connel D.P. International Law, Volume-2, Oceana 
Pub., London, 1965, Page 692. 
22 Sen. B. op.cit P.356. 
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discontinued for the most pa r t , except in a l imi t ed number of 
countr ies . Prac t ice shows that such refuge in the premises of 
a mission i s sought only in cases of extreme urgency, only 
when the local government has become unable to assure the 
safety of the refugee and h is l i f e i s consequently endangered 
through mob violence . In no case she l te r be continued after 
the emergency has passed the Basis on which d ip lomat ic asylum 
i s excercised i s t ha t the diplomatic miss ion enjoys 
e x t e r r i t o r i a l i t y and form par t of the t e r r i t o r y of the home 
s t a t e of the diplomatic envoy. The d i s t i n c t i o n between 
t e r r i t o r i a l aasylum and diplomatic asylum i s since the 
cciipetence to grant t e r r i t o r i a l asylum i s , der ived dir> ctly 
from supremacy of a s t a t e over i t s t e r r i t o r y , whi l s t in the 
case of diplomatic asylum the refugee i s with in the t e r r i t o ry 
of the s t a t e from whose Ju r i sd ic t ion he i s seeking protect ion. 
"During ear ly seventeenth and eighteenth century immunity 
of domicile was claimed by diplomatic envoys to grant asylum 
to refugees with in the boundries of t h e i r r e s idence , but i t 
was never accepted as a general pr inciple of In t e rna t iona l Law 
Grotius refused to recognise the right of asylum in Legations 
and Embassies, Vat te l termed pract ice of asylum as an abuse of 
diplomatic immunity. The modern view regarding i n v i o l a b i l i t y 
of diplomatic premises, as borne out by s t a t e p rac t i ce and 
decisions of na t iona l cour t s , tends to show t h a t such premises 
are regarded as pa r t and parcel of the t e r r i t o r y of the s ta te 
in which they are s i t u a t e d and that these premises are 
inviolable merely for the purposes which a re necessarj-- for 
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effective functioning of the diplomatic mission, the theory of 
exterritoriality of diplomatic premises does no longer find 
support. It is, therefore, asserted that the so-called right 
of diplomatic asylum has no basis in international law and as 
such cannot be recognised."^'' 
Diplomatic asylum is sub-divided into : 
1. Asylum in Foreign legations 
2. Asylum in consular premises 
3. Asylum in War ships 
4 . Asylum in Merchant Vessles 
5. Asylum in Premises of International Institutions. 
1. Asyl\xm in foreign legations : 
Modern International Law recognise no general right of a 
head of mission to grant asylum in the premises of legation or 
Embassies, as such a step would exempt the fugitive from the 
regular application of law and administration of justice by 
the territorial state. Granting of diplomatic asylum in 
legations goes against the two principles,- it is a violation 
of territorial sovereignity of a state thus a sort of 
intervention; Secondly, it implies a great abuse of authority 
emanating from principles of diplomatic immunity. Such grants 
prevent the territorial law taking its own course and thus 
would involve a derogation from he Sovereignty of the state 
24 Ibid., p. 357 
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where the diplomatic mission is situated.^^ 
Two cases relating to the grant of diplomatic asylum in 
foreign legation was reported in Britain in 1726 & 1747. *In 
1726 Duke of Riperdia Minister of spain acused of high treason 
took refuge in Embassy of Britain in Madrid but he was 
forcibly arrested as asylum could not be granted in Embassy. 
British ambassador complained of this act as a violation of 
International Law'. In the another case in 1747, a Swedish 
merchant Soringer accused of high treason took refuge in the 
house of British ambassador at Stockholm. On the refusal of 
the British envoy to surrender Springer Swedish government 
surrounded the embassy with troops. Later Springer was handed 
over to Swedish government under protest, Great Britain 
complained and recalled her ambassador as Sweden refused to 
make the required repatriation.^^ 
As these two examples show the right of asylum although 
claimed and openly conceded, was nevertheless recognised. 
In recent times diplomatic asylum has been discontinued 
in most of the world except in Latin American countries where 
there is extreme government instability and violence, latin 
American countries "grant asylum to political refugees in 
times of revolution and persuation of certain classes of the 
population. It is however acknowledged that this practice is 
not based upon a rule of International Law but merely upon 
^-^ Starke, J.G. : Introduction to International Law, 9th 
ed., Buttersworth Publication, 1989, pp. 560-561. 
^ Booth, G. Lord : Satows Guide to Diplomatic Practice, 
5th ed., Longman, 1979, pp. 112-113. 
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local usage. It does not have the validity of the general rule 
of International Law, according to which there is no 
obligation on the part of the receiving state to grant asylum 
to individuals not belonging to their state. However, it 
follows from the principle of inviolability diplomatic 
premises under Article 20(1) of the Vienna Convention which 
suggest, agents of the receiving state may not enter without 
the consent of the head of the missii .1, if a refugee is 
allowed to remain in the Embassy, the correct procedure for 
the territorial state is to take up the matter with the 
foreign state concerned, and not to break into the premises 
without permission. In British view the temporary shelter may 
be provided to foreign nationals whose lives are in immediate 
danger e.g. if pursued by a violent mob. 
Several International agreements have been concluded 
regarding granting of asylum among the latin American 
countries. Notable among them are the 1889 convention 
regarding International Criminal Law between Argentina, 
Bosnia, Peru, Uraguay and, Sixth International Conference of 
American State in Havana 1928 states adopted a Pan American 
convention on asylum which laid down that, asylum granted to 
political offenders in legations shall be respected, subject 
to certain conditions. 
This convention was latter ame led in 1933 by the Seventh 
Internation American Conference at Montivideo, Uraguay. 
Article 1 of the former convention was amended, in as such as, 
it forbids the granting of asylum to persons accused or 
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condemned for common crimes, to dese r te r s from the army or the 
navy. Such person taking regue in foreign t e r r i t o r y shall be 
surrendered upon request of the loca l government through 
ex t rad i t ion t r e a t i e s and cons t i tu tes asylum as an i n s t i t u t i on 
of humantarian charac ter , i t i s not subject to rec iproci ty and 
that any person man resor t to i t s p ro t ec t i on whatever his 
na t ional i ty .^^ 
"The theory of r x t e r r i t o r i a l i t y of diplomatic premises 
does no longer f inds support, i t i s the re fo re asser ted that so 
called r i g h t of diplomatic asylum has no basis in 
In te rna t iona l law as such i t can not be recognised. This view 
finds support in Peru-Colombia asylum case".^® 
"Haya de l a Torre a p o l i t i c a l l eader and a Peruvian 
national was accused of having in s t iga t ed a m i l i t a r y rebil ion, 
he was granted asylum in the Colombian embassy at Lima on 3rd 
January 1949. The granting of asylum was subject of dispute 
between Peru and Colombia. The matter was refer red to ICJ. 
According to Pan american Havana Convention on asylum 1928, 
subject to c e r t a i n conditions asylum could be granted in a 
foreign l e g a t i o n s to a p o l i t i c a l offender who was the national 
of the t e r r i t o r i a l s t a t e . The question in d ispute was whether 
Colombia as the s t a t e granting asylum was en t i t l ed 
u n i l a t e r a l l y to qual ify the offence committed, in a manner 
^^  Havana Convention on Diplomatic Asylum and i t s 
protocol of 1933, American Journal of In te rna t iona l Law, 
Volume. 4 7 , 1 9 5 3 , p p . 4 4 5 - 4 4 6 . 
^^  I n t e r n a t i o n a l Court of J u s t i c e Reports: Reports of 
the Judgement Advisory Opinions and Orders, 1950.pp.266-270. 
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binding on the territorial state that it was to decide 
whether, it was political offence of a common crime. The court 
was also asked to decide whether the territorial state was 
bound to afford the necessary guarantee, to enable the refugee 
to leave the country in safety. In its judgement of 20th 
November 1950 the court held "that institution of diplomatic 
asylum owes its development in Latin America to extra legal 
factors with different political interests of the government 
and have favoured the mutual recognition of asylum apart from 
any clearly defined Judical system and thus should not be 
regarded as capable of generalisation. The court considered 
that on January 3rd and 4th 1949 there did not exist a danger 
constituting a case of urgency with in the meaning of Article 
2 para 2 of t'he havana convention 1929. Thus consideration of 
conveniences of simple political expediency seems to have led 
the territorial state to recognise asylum without that 
decision being decline by any feeling of legal obligation".^^ 
International Court of Justice further declared : 
"Diplomatic asylum withdraws the offender from the 
Jurisdiction, constitutes an intervention in matters which are 
exclusively with in the competence of that state such 
derogation from territorial sovereignity cannot be recognised 
unless its legal basis is established in each particular 
case". The court by fourteen votes to two rejected the 
^^  Green, L.C. : International Law Through Cases, 2nd 
ed., Stevens and Sons Ltd., 1959, pp319-326. 
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Colombian contention that it was entitled to qualify the 
offence by unilaterral decision binding on Peru and allowed 
only "Provisional qualification of any offence alleged to have 
been committed by a refugee. The treaties in question did not 
support the Colombian contention. The court also found that 
Peru had not pronounced tha fugitive to be other than 
political ofender but that asylum under the terms of Havana 
Convention 192 8 shoudl be granted only went conditions of 
urgency, which did not exist in this case" .^  
Later Colombia then applied to the court for 
interpretation in Haya de la torre case. Asking whether 
in accordance with the law in force, between the parties and 
particularly American law, government of Colombia is or is 
not, bound to deliver Haya de la Torre. The question in 
dispute was whether or not asylum ones having beeen granted 
must be respected by the receiving state unless terminated in 
fact. The court rejecting the appeal held that Colombia was 
not bound to surrender Haya de la Torre once the asylum has 
been granted even though irregularity has occured, the 
convention was silent on the question of its termination.-^ -^  
The court held that grant of asylum is a continuous process 
constituted by the protection which the Embassy affords him, 
being a diplomatic act it involves the legation state in a 
continuous legal relationship with the territorial state. 
°^ International Court of Justice Reports, 1951, pp.266 
270. 
^^ International Court of Justice Reports 1951, pp 71-80 
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Before the court decision it was generally assumed that asylum 
if allowable at all was to be regarded as an aspect of 
invioability of legation. The court decision has proved 
specifically that, asylum must stand upon its own feet and not 
to be linked with invoibility of Premises. A fugitive might 
well be immune while in a legation building but still not have 
asylum so as to relieve the sheltering state of the duty to 
deliver him,^^ 
Regarding the granting of diplomatic asylum .n Legation 
and Embassies outside Latin American countries, there is no 
universal rule. USA being a signatory to the Havana convention 
1928 did not ratify the treaty explaning explicit reservation 
and strongly disapproved the principle of diplomatic asylum. 
It has however on occassion sanctioned the granting of 
temporary refuge by American public Vessels when the affording 
of such asylum seemed to be necessary for the preservation of 
human life. However, this should only apply when the local 
authorities are unable to ensure the safety of the refugee and 
his life constantly endagered by mob violence. In no case 
should shelter be continued after emergency has passed. 
In 1930 American diplomatic officers sent a circular to 
latin American countries regarding grant of diplomatic asylum 
"Immunity from local jurisdiction is granted in foreign 
Esbassies and Legations to enable the foreign representatives 
and their suites to enjoy the fullest opportunity to represent 
the interest of their country. The fundamental principle of 
2^ Ibid, pp. 81-84. 
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Legation is that it should yield entire respect to the 
exclusive jurisdiction of the territorial government in all 
matters not with in the purposes of the mission. The limited 
practice of Legation asylum is a derogation of the local 
jurisdiction, but it is permissible under local customs as 
practiced in a limited number of states where unstable 
political and social conditions are recurrent. There is no law 
of asylum of general applications in International law.-^ ^ 
Inspite '~>f rejection of asylum in Legation by United 
States Temporary asylum have been granted in times of grave 
political emergency, or for humanitarian reasons to political 
refugees in imminent danger of their lives. American 
ambassador in Haiti in 1911 was permitted to give shelter to 
the deposed President in order to save innocent life. During 
Cfhinese revolution in 1911 American charged 'D' affair at 
beijing was instructed at his discretion to grant temporary 
refuge to Emperor and Empress Dawager, Stating temporary 
refuge be accorded with the uniform policy of this government 
in order to presserve innocent human life, assuming such 
actions would not unnecessarily endanger the satety of 
legation quarter. In a similar incident 1917 Ex-president of 
Costa Rica Gonzales was afforded shelter in the American 
Embassy following the recvolution who had over turned the 
government later. Department of state declared, that an 
Amnesty has been provided, and that safe conduct visa had been 
^^  Hackworth, H.G. : 'Asylum'; Digest of International 
Law Volume II, Chapters VI and VII, Department of State 
Publication, 1521, pp. 623-624. 
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arranged for the p r e s i d e n t . ^^  
In 1919 following a coup ' d ' t a t and establishment of 
d ic ta torship in Honduras, the American Minis ter t h e r e granted 
asylum to ce r t a in person to save them from condi t ion of arrest 
and execution, in h i s report Minister s t a t e d that , he 
permitted five gentelemn to remain in l ega t ion a f t e r they had 
reached there , as the b r u t a l i t i e s were purely p o l i t i c a l and 
that pa r t i es were in g rea t bodily danger. In a s imi la r case 
during Spanish Re o lu t i on in 1936 American ambassador in 
Madrid was i n s t r u c t e d to give refuge to those who were in 
actual danger from mob violence or from h o s t i l i t : =t>, but not 
to grant p ro tec t ion for the purpose of enabling the refugees 
to avoid a r r e s t on charges brought against them by proper 
off icials.-^^ 
"In recent times an 'adhoc' arrangement of diplomatic 
asylum was granted t o Cardinal Mindsenty in U.S. Embassy in 
Budapest a f t e r the unsuccessful Hungarian u p r i s i n g of 1956. 
Any punitive ac t ion aga ins t Cradinal Mindszenty would have 
brought opprobrium on the Hungarian a u t h o r i t i e s . As long as he 
remained in the embassy the Hungarian a u t h o r i t i e s took no step 
to seize him".^^ 
Regarding B r i t i s h p rac t ice there i s no general legal 
right to grant asylum in diplomatic, consular premises or 
^^  Ibid. , ?. 625 
^^  Ibid, pp. 626-631. 
^^ Griege, W.E. -. International Law Buttersworth 
Publication, 1970, p.351. 
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public sh ips and no legal r ight to demand i t ex i s t , but on 
humantarian grounds i t has been frequent ly authorized i t s 
diplomatic and other officers to grant temporary asylum in 
cases of emergency. "In 1896 Webster and Finley reported upon 
an inc ident a r i s i n g with the grant of asylum by German consul 
at Zanzibar to one Khaled who had f a i l e d in attempt to size 
the S u l t a n ' s palace by force. German government claimed that 
by v i r t u e of a t r ea ty between Germany and Zanzibar confering 
e x t r a t e r r i t o r i t y upon German subject , as the G ;rman consulate 
was on German s o i l , i t was not claimed tha t Khaled possesed 
german Na t iona l i t y , but Webster and Finlay, denying that 
t r ea ty which dea l t with the quest ion of asylum argued: 
"The propos i t ion that German consul can grant asylum to 
alleged cr iminal whether p o l i t i c a l or ordinary cannot be 
sus ta ined. I t i s t rue such a p r iv i l eged i s been excercised by 
Diplomatic representa t ives in Spain and in South America but 
in B r i t a i n t h i s r ight of asylum can be confered only by the 
consent of the countries to whom they a re acredi ted. I t i s no 
way necessary tha t ambassadors house should be an asylum for 
persons charged with crime". ^^  
The i n v i o b i l i t y of foreign Embassy both from Judical 
process and from executive act ion was c l e a r l y e-stablished in 
Br i ta in concerning the incident of Sun yat sen in 1896. In 
1896 Sun Yat Sen Chinese national and a p o l i t i c a l refugee was 
^^  McNair Arnold : 'Ext radi t ion and Ex te r r i t o r i a l Asylum 
(Based on the opinions of the Law Officers of the Crown) ' , 
Br i t i sh year book of Internat ional Law, Volume 28, 1951, pp. 
202-203. 
Booth G. Lord, op c i t . , p . n o 
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detained as a prisoner in the Chinese legation in London with 
the apparent intention of transporting him to China. On the 
matter coming to light, his friends applied to the court for 
the issue of writ of Habeas corpus. The court in judgement 
declined doubting the propriety of such action where a foreign 
legation was concerned. The Chinese minister was requested by 
British government to release the man whose detention was 
contrary to law and an abuse of diplomatic priveledge, he was 
released on the following day.^^ 
Despite the fact that asylum in some times granted in 
legations its legality is doubted in the realm of 
International Law. Vienna convention of 1961 on Diplomatic 
Relations does not say any thing like the right of the state 
to grant asylum in is le,gations abroad. Like wise Article 6 
Harvard Research draft on Diplomatic Priveledges and 
immunities also provides A sending state shall not permit the 
premises occupied or used by its mission or by a member of its 
mission to be used as a place of asylum for fugitives from 
justice. 
Regarding Indian practice of granting diplomatic asylum 
in legations and Embassies. India is against diplomatic 
asylum, government of India issued a circular to chanceries in 
India on 30th December 1967 "Government of India wish to draw 
attention of foreign and commonwealth diplomatic mission in 
India that Indi does not recognise the right of such mission 
to give asylum to any person or persons in their premises. 
^^  Booth G. Lord, op cit., p. 110 
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Immunity from local jurisdiction is granted to legations to 
enjoy fully the opportunities to represent the interest of 
their states. Afforing of asylum is not with in the purposes 
of Diplomatic mission. India expects the foreign mission in 
India to respect this well established international 
practice". ^^ Inspite of this India did gave diplomatic asylum 
in 1950 to late King Tribhuvan of Nepal when he sought asylum 
at the height of Rana revolt against him. Later asylum was 
accorded to svetlana Stalin's daughter. It is considered that 
the practice is motivated by humanitarian considerations. But 
political consideration could not be ruled out. Territorial 
states do not interfere with these practices in most of the 
cases because they do not intend to strain relations with 
foreign states over the question of custody of an 
individual. "^"^  
"In another case Soviet defector Aziz Olough Zade who 
had sought refuge in the American Embassy in India. Indian 
Government urged foreign mission in India to respect the well 
established Internation practice of not affording asylum to 
any person with in their legation premises as such grant of 
such asylum is not recognise by a general principle of 
International Law." ^•^ Thus, practice of granting asylum in 
legations and Embassies has not been recognised as principle 
''^  i.ingorani, R.C. op cit., p. 166. 
'"" Tondon, M.P. : Public International Law, 20th ed., 
allahabad Law Agency, India, 1985, p. 294. 
"^^ Times of India, June 27th, 1974. 
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of International law but temporary refuges could be granted in 
case of immement danger to life. Which is been justified on 
humanitarian considerations. 
2. ASYLUM IN CONSULATES OR CONSULAR PREMISES : 
Similar principles subject to same exception apply in the 
case of consular premises. However government discourage 
granting of asylum in consulate and it does not enjoy that 
much of sanctity as diplomatic asylum in legations and 
embassies. Nevertheless some people do take asylum in 
consulates and they are not disturbed because of commity. '*^  
Regarding American practice of granting asylum in 
consulates, at the first instance American government do not 
recognise asylum in consulates except in mob violence where 
life of person is in sudden danger. At several occassions U.S. 
have granted asylum in consultates. In 1907 the consul in San 
Salvador reported to the department of state in U.S, that 
Diplomatic agent of Nicargua here seeks asylum in this 
consulates owing to continued threat and denial of passport. 
Department instructed the counsel, you may grant temporary 
protection to diplomatic agent of Nicargua if he is in 
immediate danger from lawless violence, agent must suspend all 
diplomatic business and communicate with other world while 
under protection American consulate should not be used as 
Nicarguan Legations. In ancher case during a revolutionary 
outbreak in Persia in 1908 American counsel at Tabriz reported 
^•^ Hackworth, H.G. op cit,p- 633. 
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that he has offered a Muslim subject of Persia, temporary 
asylum from assault at the hand of two Muslim outlaws.^ -^  
U.S. department in its reply stated it is not an instance of 
asylum from the operations of the laws of the land but merely 
a charitable shelter for the time being from imminent law less 
danger. 
Consulates does not give asylum in such a way to withdraw 
any accused person from the rightful jurisdiction. A consular 
convention was concluded between U.S. and Cuba in 1926 Article 
VIII of which provided: "Counsular offices shall not be used 
as a place of asylum. Counsular officers are under the 
obligation of Surrendering to the proper local authority which 
may claim them, persons prosecuted for crime in accordance 
with the domestic laws of the country which receives them and 
who have taken refuge in the building occupied by the 
counsular office". ^ ^ 
Consulates do not possess the immunities of granting 
shelter but can provide temporary refuge on certain occasions 
as specified above. The treaties of U.S. which specify 
inviolabity for consular offices and dwellings in every 
instance forbids their use as a place of asylum. 
3. ASYLUM ON WARSHIPS : 
Asylum on board worships applies the same laws of 
43 
. Ibid, p. 635 
''"^  Fenwick. G. Charles : International Law 3rd ed.. 
Vakils Feffers and simons, 1971, p. 387. 
-33-
exterritoriality as of legations, embassies and consulates, 
thus when the grant of asylum on board warships are analysed, 
it is that men of war enjoy immunity from local jurisdiction. 
Fugitives once on board is immune from seizure by the 
territorial state as this is not asylum, mere refuge does not 
exonerate the sheltering state from the duty to delivier up 
the offender. Article 1 of Havana Convention on diplomatic 
asylum 1928, recognises in principles the right of asylum on 
warhips for political offenders but not for persons accused or 
convicted for common crimes, or for deserters from army or 
navy. As such persons should be surrendered upon request of 
the local government, through extradition treaties and 
constitution and laws of the country of refuge. 
Some writers are of the* view that individuals not being 
members of the board vessles who take refuge after committing 
a crime on shore cannot be arrested by local authorities and 
removed from vessels in case the commander of vessels refuses 
to hand over fugitives. On the other hand some writers are of 
the view that such fugitives should be handed over to the 
local police. Such writers do concede that asylum may be 
granted on humanitarian ground where there is extreme danger 
to the life of individuals seeking it. While asylum is no 
longer granted to ordinary criminals it is still granted quite 
frequency to political refugees. '*^  
To a le ge extend diplomatic asylum on board warships has 
tended to assimilate the position of warships with the status 
^^  Griege, D.W. -. op cit., p. 354. 
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of diplomatic premises. U.S. Navy Regulation ana c.val 
ins t ruct ion act 1913 c l ea r ly contemplates t h a t , r ight of 
asylum for p o l i t i c a l or other refugees has no foundation in 
International law, those fugi t ives who board v e s s e l s in order 
to avoid a r re s t may be handed over to local p o l i c e . These U.S. 
Naval ins t ruc t ions r e fe r to local --.sage in South America 
which sanctions grant of asylum on board warships as part of 
regional t r ea ty law only. 
U.S.A. and U.K. r e luc t an t ly accept the p r a c t i c e of 
granting asylum on board warships for a temporary period on 
humanitarian grounds. Temporary grant of asylum i s made 
through special t r e a t i e s and arrangements with the t e r r i t o r i a l 
s t a tes including s h e l t e r i n g the fugi t ives from p o l i t i c a l 
persecutions, these arrangements comes par t of r eg iona l t rea ty 
laws. In 1863 i n s t r u c t i o n s were given to Naval o f f i c e r that 
H.M. Ships While ly ing in the ports of a foreign country, are 
not to receive on board persons although they may be Br i t i sh 
subjects, seeking refuge for the purpose of evading the laws 
of the foreign country to which they may have become amenable. 
During p o l i t i c a l d is turbances refuge may be aforded to 
persons from imminent personal danger. These p r i n c i p l e s are 
s t i l l the bas i s of Queens Regulations and admira l i ty 
Instructions .^^ 
American p r a c t i c e i s s imilar to that of United Kingdom. 
In L930 a Mexicon and an American boarded a U.S. lip 
"Whelling", in the harbour of Mexico, asking for p ro tec t ion 
^-. Ibid. p . 355 
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U.S. Secretary of state in a reply said, as a general rule 
against the policy of this government to grant asylum in its 
ships to the citizens of foreign country engaged in political 
activity. Only temporary shelter can be conceded to such 
persons on ground of humanity. Least advantage to be taken of 
to further the political fortunes of individuals which could 
result in involving us in domestic politics of foreign 
countries. '*^  
U.S. Navy Regulations make specific reference of granting 
asylum to political refugees in countries where revolutions 
are common place and governments are unstable. The pra-i^ce is 
not found in International law but is justified as a usage of 
long standing. 
4. ASYLUM ON MERCHANT VESSLES : 
Mechant vessels do not enjoy immunity from local shelter, 
political refugees can be withdrawn from the vessels while it 
is with in the territorial waters. Thus isolated incidents of 
asylum on merchant ships have not been established as usage. 
A person who commits a crime on shore and than seeks asylum on 
board of merchant ships is arrested by local police either 
before the ship leave the port, or when it comes to another 
port of the same state, the local interest and the peace of 
port is disturbed. Thus in order to avoid such situation 
shelter in Merchant Vessels are not entertained. 
U.S. practice in granting asylum on merchant Vessels is. 
"^^ Hackworth, op cit., p. 641 
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that it insists on courtesy of informing the U.S. counsel of 
the facts rather than the immunity of American ships from 
public intervention, therefore there is no right of asylum on 
board of merchant vessels. In a case regarding granting of 
diplomatic asylum on merchant vessel, in 1922 American 
Minister in Gautemala reported to department of state in reply 
to an inquiry of mexicon Minister, as to whether a certain 
Gautemalan to whom the mexicon legation had given asylum on 
an American vessel in Gautemalan harbour. U.S. state 
department replied Gantemalan authorities have the right to 
arrest the person in such circumstances so long as the vessels 
was with in the Gantemalan Water. ^ ® 
"The Institute of International law at Stockholm in 1928 
adopted a draft resolution Article 21 states "to the effect 
that the captain must be aware of the fact that his passenger 
is a political refugee, he must accept his conditions and act 
does not constitute on his part assistance to one of political 
parties, disputing power with another, and must not land the 
refugee in another part of the country.'*^  
Latin American Republics have unanimously decided to bind 
themselves, to respect the inviolability of the right of 
asylum abroad the merchant vessel who so ever be the 
nationality; persons accused of common law crimes can be taken 
from said vessels, by order of a competent judge and after due 
^^  MoDre, J.B. : 'Jurisdiction Over Merchant Vessels', 
Moore Digest of International Law, Volume II, Government 
Printing Press, 1906, pp. 290-291. 
^^  Ibid, p. 279 
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legal procedure Fugitives from Justice, accused of political 
crimes or of common law crimes of political nature can in no 
case be removed from the merchant vessel. In the Eisler case 
it was stated -. In case of ordinary criminals British practice 
is criminals finding refuge on Board British ships of war in 
foreign ports ought to be surrendered to the local 
authorities. Merchant vessels are not exempted from local 
jurisdiction and therefore can not grant asylum to local 
offenders.^° 
5. ASYLUM IN THE PREMISES OF INTERNATIONAL INSTITUTIONS : 
International law does not recognise any rule regarding 
the grant of asylum in the premises of International 
•Institution. The head quarters agreement of U.N. and of 
specialised agencies reveal no general right of international 
institutions to grant asylum or even refuge in their premises 
to offenders not even a right of protection on humanitarian 
ground, it is difficult to conceive however that a right to 
grant temporary refuge in an extreme case of danger from mob 
violence would not be asserted and conceded. Regarding the 
legal status of granting asylum in United Nations and other 
International Institutions is, among the various aspects 
authorities of the host state shall not enter the premises, 
except with the permission of organisation provided the 
in' ,itute premises shall not be used as a place of asylum. 
°^ Eisler Case: American Journal of International Law, 
Volume A936,p 576-581. 
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State practice supports the view that no customary 
International law on subject of asylum has come into force.'' 
Institute of International law at both its sessions in 
September 1950 adopted a resolution on asylum that do not 
support granting of asylum in the premises, of international 
institutions. Article 6 Harvard Research draft convention on 
diplomatic priveldged and immunities 1932 places an obligation 
upon the head of the mission not to allow the premises as a 
place of asylum. However Article 2(17) of Havana convention on 
diplomatic officers does not recognises the grant of asylum in 
the premises of International Institutions to ^ -ical 
offenders by customs and conventions. It provides that 
diplomatic officers are obliged to deliver the offender to the 
c'ompitent local authority any perons accused or condemned for 
crime and have taken refuge in mission. Thus it has been well 
established the premises of International Institution should 
not be used as place of asylum.^^ 
In the light of the practices stated above it would 
appear in both types of asylum i.e. diplomatic and territorial 
asylum, the ultimate purpose is to accord protection to the 
refugee, or the person concerned to bring him under the 
Jurisdiction of the granting state. The distinction between 
two types of asylums was defined in Peru Columbia asylum case 
1950. 
In territorial asylum the refugee is with in the 
^^  Starke, J.G. : opcit., p. 360 
2^ Ibid. P 360-361. 
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territory of the state of refuge a decision with regard to 
surrender implies only the normal exercise of territorial 
sovereignity. The refugee is outside the territory of the 
state where the offence was committed and decision to grant 
him asylum in no way derrogates the sovereignity of that 
state". "In case of diplomatic asylum the refugee is with in 
the territory of the state where the offence was committed. A 
decision to grant diplomatic asylum involves derogation from 
the sovereignity of that state. In withdraws the offender from 
the Jurisdiction of the territorial state and constitutes an 
Intervention in matters which are exclusively wit^ xn the 
competence of that state. Such a derogation i.rom territorial 
sovereignity cannot be recognised, unless its legal basis is 
established in such particular case". Thus territorial asylum-
which is a well recognised legal right in International law on 
the contrary diplomatic asylum is a matter of humaniterian 
practice rather than a legal right, granting of diplomatic 
right asylum involves derogation from the territorial 
sovereignity of the state. Most nations do not recognise it is 
as general right of International law. 
In both types of asylum main purpose is to afford 
protection to the asylum on humanitarian basis thus political 
offenders are given asylum if they are in imminent danger of 
their lives or persecuted on race religion or political 
beliefs but persons wanted on criminal cha :ges or warrant of 
arre t has been issued against them by the competent authority 
then they are not accorde^assylum but must be surrendered to 
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local au tho r i t y , as s ta ted in Ar t ic le 1 (2) . The r igh t to seek 
and enjoy asylum may not be involved by any person with 
respect to whom there are serious reasons for considering that 
he has committed a crime against peace, a war crime, or a 
crime aga ins t humanity, as defined in the internat ional 
instrument drawn up to make such provision in respect of such 
crimes. 
CHAPTER II 
LAW OF EXTRADITION 
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CHAPTER - 2 
LAW OF EXTRADITION 
In the fast shrinking world of today, where 
interdependence of states is but natural, problems of 
extradition are bound to increase. Air traffic has made the 
flight of criminal more easier than before. If the law has 
to take its course and pursue the fleeing offender, 
extradition proceedings are a necessary instrument to secure 
the return of the fugitive at the altar of law. 
Extradition or the mutual rendition of fugitive from 
justice is of comparitively modern origin. In ancient and 
> 
medivial times the practice appears to have been sporadic, it 
was involved generally in case of political rather than common 
offenders. The notion was widely held that fugitive offenders 
should be given Asylum. With the rise of modern state system, 
however, and the development of means of travel and 
communication cooperation in the suppression of crime became 
a matter of international concern. It became evident that 
states must either find a way to administer the penal laws of 
other states; develop a cosmopolitan system of criminal juris-
prudence or provide for the surrender of fugitives. The first 
altern-ttive presented the gravest practical difficulties, th'-
second was obviously Utopian; the third was developed 
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extensively through the conclusion of bilateral treaties.-' 
Extradition is the official surrender of a fugitue from 
justice, regardless of his consent, by the authorities of the 
state of refuge to the anthorities of another for the purpose 
of criminal prosecution or the execution of a state sentence. 
Thus extradition constitutes only one, albiet the most 
important aspect of the broader spectrum of mutual and legal 
assistance between states in criminal matters every single 
extradition is regarded as an agreement under international 
law, notwithstanding the fact that the two state parties to 
such an agreement may have established general extradition 
relations by concluding a bilateral or acceding to a 
multilateral extradition.^ 
According to Oppenhiem extradition is the delivery of an 
accused or a convicted individual to the state on whose 
territory he is alleged to have committed, or have been 
convicted of a crime, by the state on whose territory the 
alleged criminal happens for the time to be-^ 
Extradition, says starke denote the process where by 
under treaty or upon a basis of reciprocity one state 
surrenders to another state at its request a person accused or 
convicted of a criminal offence committed against the laws of 
the requesting state, such requesting being competent to tr^ ^^  
^Encyc /pedia of Social Science, Edwin R.A. Seligam, Volume 5, Macmilan Cc. , 
New York, 1962, pp-41-42. 
^ Enyclopedia of public Internation Law, Volume - 2, Elsvier, 1995, p-327. 
^ Oppenhiem. L; International a treatise, Volume 1; 8th edition longman 
group company, 1967. p-696. 
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the alleged offender. Normally the alleged offence has been 
coinmitted with in the territory or abroad a ship flying the 
flag of the requesting, and normally it is of the surrendering 
state that the alleged offender has taken refuge. Request for 
extradition are usually made and awswered through the 
diplomatic channel.^ 
Extradition, throughout the history of practice has 
remained a system consisting of several processes where by one 
soverergn surrenders to another sovereign a person sought 
after as an accused criminal or fugiture offender. The 
practice originated in earlier non-western civilization such 
as Egyptian Chinese, Chaldean and Assyro-Babylonian 
civilzation. In these early days of practice the delivery of 
a requested person to the requesting sovereign was based on 
facts and treaties but, also occured by reciprocity and comity 
as a matter of courtesy and good will between sovereigns. The 
delivered person was usually a subject of the requesting 
sovereign or that of another sovereign but seldom if ever was 
the person delivered a subject of the requested sovereign. 
Undertakings involving the rendition of fugitives were deemed 
an essential feature of friendly relations between sovereigns, 
and consequently the performance of such acts was aften 
unsolicited. Thus, rendition did not always derive from the 
process of extradition hv'c was more likely a gesture of 
friendship and co-operation between sovereigns. Indeed the 
* S t a r t e J .G: In t roduc t ion t o I n t e r n a t i o n a l law, 10th e d i t i o n , B u t t e r s worth 
p u b l i c a t i o n s , 1989, p-352. 
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formal process of extradition are only one of the modes of 
rendition. In fact, in contemporary practice there are more 
persons who are surrendered, delivered, or returned by one 
state to another in a variety of ways both legal and extra-
legal, then there are renditions through formal 
extraditions.^ 
In contemporary practice extradition means a formal 
processess through which a person is surrendered by one state 
to another by virtue of treaty, reciprocity or comity as 
between the respective states. To a large extend the process 
and its participants have not changed much in the course of 
time but the rationale and purposes of the practice have 
changed, and as a consequence so have the formal aspects of 
the proceedings. The emergence of humanitarian international 
law gave rise to a new legal status to the individual and 
thus, placing some limitation on the power of the respective 
sovereigns.^ 
The first recorded extradition treaty in the world dates 
circa 1280.BC. Rames II, Pharaoh of of Egypt, who Signed a 
peace treaty with Hittites after he defeated their attempt to 
invade Eg^  it. The peace treaty provided' expressly for the 
return of the persons sought by each sovereign who had taken 
refuge on the others territory. Since then, however, only the 
practice of Greece and Rome's extradition agreements found 
* Bassiouni M.C: International • LaiV and world public opinion, Oceana 
publication, 1974 pp-1-2. 
* Ibid, p-2. 
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their way into Yuropean texts of International law. 
Surrendering persons sought by another state did not 
necessarily mean that the person sought after was fugtive from 
justice charged with a common crime. In fact from antiquity 
until the late eighteenyh century, such persons were sought 
because of political reasons. Sovereigns obliged one another 
by surrendering those persons who most likely affected the 
stability of their plitical order of the requesting state. 
Thus the stronger the relationship between the sovereigns, the 
more interest and concern they had for each others welfare and 
the more intent they would be on surrendering their political 
offender who had created the greatest danger to their 
respective welfare. Common crimnals were the least sought 
after species of offenders because their harmful conduct 
affected only other individuals and not the sovereign or the 
public order.^ 
Although the word extradition has received universal 
recognition by now, its use has been relatively recent. It was 
first used in french decree in 1791 and later again by France 
in a treaty in 1828 after which the word has been uniformly 
used. ® 
A criminal may take refuge in a state which has no 
jurisdiction to try him, or in a state which is unable or 
unwilling to try him because all the evidences and witnesses 
• I b i d , p . 3 - 4 . 
^ Harvard Research d r a f t on E x t r a d i t i o n , volume 29j American Journa l of 
I n t e r n a t i o n a l law, 1935, p - 6 6 . 
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are abroad. To meet t h i s problem, I n t e r n a t i o n a l law has 
evolved the p r a c t i c e of ext radi t ion; i nd iv idua l s are 
extradited by one s t a t e to another s t a t e in order that they 
may be t r i e d in the l a t t e r s ta te for offences against i t s 
laws. Extradi t ion a l so includes the surrender of convicted 
crimnals who have escaped before completing thei r 
punishment.^ 
The j u r i s d i c t i o n of the s ta te over a l l persons with in 
i t s t e r r i t o r i a l boundries and i t s r ight in consequence to 
punish them for v i o l a t i o n of i t s laws i s f r equen t ly defeated 
for the time being by the escape of an offender into the 
ju r i sd ic t ion of a neighbouring s t a t e . So s t r i c t l y i s the 
independence and sovere igni ty of s t a tes i n t e r p r e t e d that not 
even the repression of the most outrageous crimes w i l l warrant 
the excercise by one s t a t e of the s l i g h t e s t act of 
ju r i sd ic t iona l a u t h o r i t y with in the t e r r i t o r y of another 
s t a t e . Under these circumstances a mutual i n t e r e s t in the 
maintenance of law and order and the adminstra t ion of jus t i ce 
has led nat ions to cooperate with one another by surrendering 
fugitives cr iminals to the s ta te in which the crime was 
committed, t h i s surrender in compliance with a formal demand 
and in accordance with the conditions a t tached t o the general 
obligation assumed in the t rea ty agreement i s known as 
extradi t ion. -'•'^  
' Akherust Kichea l : a modern i n t r o d u c t i o n to I n t e r n a t i o n a l law, 5th e d i t i o n , 
Allen and unwin Ltd. 1984, pp-104-105 . 
^° Fenwick G. Cha r l e s : I n t e r n a t i o n a l law, 3rd e d i t i o n , app l e ton century-
c r o f t , 1971, p-388. 
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The great expansion in recent times of the system of 
extradition is an evidence of the gradual recognition by 
nations, in their intercourse with one another of common sense 
as a controlling principle. Extradition employees, simply, the 
enforcement of law. Formerly, each state seemed to endevour so 
far as possible to defeat that end, making itself a refuge for 
offenders against the laws of other states. Domestic criminals 
were prosecuted and punished. Foreign criminals were regarded 
as objects of peculiar favour and were not given up except in 
the presence of superior force. •'^•'^ 
In the last half century or so there has been a 
revolution in opinion on the subject of extradition. In place 
of the idea of Asylum as a right belonging to the fugitive, 
there has been established the right of the state either to 
extradite or to expel any offender who comes within the 
jurisdiction. This right is recognised in the laws of all the 
civilized states and in none more fully than in those of the 
united states. The change in opinion on the subject of 
extradition, though been rapid, has been the result of modern 
development the result and the necessary result of the modern 
development. The present century has been characterised by a 
wonderful improvement in facilities of travel and by vast 
movements of population, and as flights from justice has 
become more easy and more frequent, the necessity to check it 
has become more apparent. •^'^ 
•"^  Moore J.B.: Selected papers of J.B. Moore, Volume 1, 1944, p-274. 
" Ibid - p- 274. 
_4^_ 
Since extradition demands delivering up of fugitives 
offenders general international law neither imposes the duty 
on states to extradite common criminals nor does it oblige 
them to prosecute or punish fugitives offenders when 
extradition fails. As early as 1625 Grotius recognised the 
social necessity, and hence the duty under the natural law, 
that a state either punish such fugitivescriminals itself or 
else surrender them to the state whose laws were iiranediately 
concerned in bringing the offieder to justice. This moral duty 
of extradition did not however become a legal obligation 
until states began to enter into special treaties, providing, 
for the surrender of the particular fugitive although apart 
from these treaty arrangements states frequently surrendered 
fugit'ives by voluntary act. •'•^  
On the contrary states have always upheld their right to 
grant asylum to foreign individual as an inference from their 
territorial supremacy, those cases excepted, of course, which 
fall under stipulations of special extradition treaties if 
any. There is therefore, no universal rule of customary 
international law in existence which impose the duty of 
extradition. -"-^  
There exist no duty to extradite in the absence of 
treaty. It is some times said that asylum ends where 
extradition begins; that is a state has a right to grant 
asylum to fugitive criminals unless it has bound itself by 
^^  Fe.iwick; op. cit., p-388-389 
^* Oppenhiem, op. cit, p-696. 
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treaty to extradite them. The right to asylum means the right 
of a state to grant asylum; an individual has no right to 
demand asylum. •'^^  
The International Court of Justice in the asylum case 
explained the connection in the following words: "In the case 
of extradition, the refugee is within the territory of the 
state of refuge. A decision with regard to extradition 
implies only the normal excercise of the territorial 
sovereignity. The refugee is outside the territory of the 
state where the offence was committed, and a decision to grant 
him asylun in no way derogates from the sovereignity of that 
state'.^^ 
General international law contains no provision for the 
extradition of fugitive offenders. In order to provide for 
reciprocal rights to claim the extradition of fugitives from 
justice states have entered into a multitude of bilateral 
treaties to secure such rights. It is well established that in 
English law and the law of United States, there is no duty to 
surrender in the absence of a treaty with the requesting state 
but also that the executive in both the countries have no 
authority to extradite in the absence of such a treaty. •'•^  
Supreme court of United States in a leading case 
"FACTOR .V. LAUBENHEIMER" 1933, held: "International law 
^^  Weis. P.: "Draft of United nation Convention on territorial asylum", 
British year book of international law, volume 50, 1979, p-151. 
*^ 0' Connel D.P. International law. Volume II, Oceana publication, 1965, 
pp-792. 
^^  Greige W.D.: International law, Buttersworth , 1970, p-322. 
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recognises no r i g h t to extradi t ion apart from the t r ea ty while 
a government may, if aggreable to i t s own cons t i tu t ion and 
laws vo lun t a r i l y excercise the power to surrender a fugitive 
from j u s t i c e to the country from which he has fled, and i t has 
been said t h a t i t i s under moral duty t o do so, the 
legal r igh t to demand his ext radi t ion and the core la t ive duty 
to surrender him to the demanding country e x i s t s only when, 
Great id by a treaty".-"^^ 
Thus the p r a c t i c e of s ta tes have overwhelmingly reflected 
that no ob l iga t i on to ext radi te ex i s t ed apar t from that 
imposed by t r e a t y . This posi t ion has been s teadfast ly 
maintained. Same a t t i t u d e has been taken by the Bri t i sh 
Courts. Before 1815 the Bri t i sh p r a c t i c e was tha t the royal 
prerogative extended to the power of sur render of an al iens to 
foreign s t a t e s and t h e i r existed j u d i c i a l au thor i ty to the 
same e f f ec t . In 1815 however the law o f f i c e r s advised that 
without s t a t u a t o r y warrant no person might be surrendered to 
a foreign s t a t e , since then Br i t i sh p r a c t i c e has fa i r ly and 
consis tent ly p rac t i ced that no power t o e x t r a d i t e existed 
apart from s t a t u t e . Further, the Ex t rad i t ion ac t of 1870 l e f t 
no doublt as to i t s intent ion to cover the whole f ie ld of 
ex t rad i t ion . The act of 1870 also made the existence of a 
ext radi t ion t r e a t y a condition precedent for i t s appl icat ion 
7ith regard t o any, state.-"-^ The B r i t i s h a t t i t u d e w s made 
'^  Eriggs W: The laws of Nations, Cases documents and n o t e s , Appienton 
Century Croft, 1938 p p - 5 8 1 . 
**. Shearer . I .A: E x t r a d i t i o n in I n t e r n a t i o n a l Law, Manchester Univers i ty 
Press , 1971, pp 2 3 - 2 5 . 
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clear in correspondence concerning the case of THE CREOLE 
1842, where the Slave Cargo of United States vessel rose 
against the master, murdered the passenger and sought refuge 
in the Bahamas.The law officer pronounced their opinion as 
follows: 
'It is the practice of some states to deliver up persons 
charged with crimes who have taken refuge, are been found with 
in their dominions, on demand of the government of which the 
alleged criminals are subject but such practice does not 
universally, or even generally prevail, nor is their any rule 
of Law of Nation's rendering it imperative on an independent 
state to give up persons residing or taking refuge with in its 
territory. The mutual surrender of criminals is indeed 
sometimes stipulated for by the treaty, but as there is not at 
present any subsisting treaty to that effect with the United 
States, we think that Her Majesty's Government is not bound on 
the demand of the government of the United States to deliver 
up the person in question, or any of them, to that government 
to be tried with in the United States".•^^ 
The practice of civil law countries has demonstrated a 
greater willingness to grant extradition in the absence of 
treaties but in few instances that extradition in such 
circumstances was based on comity and as an act of grace 
rather than as a treaty obligation. The circular of a French 
Minister of Justice of 30th July 1^ 72 stated that, 'on the 
basis of reciprocity' extradition might take place in the 
^°. Ibid, p-25 
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absence of a treaty. Thus it was made clear that no duty was 
hereby recognised only such cases could be regulated in 
individual circumstances by the respective GovernmentsC^^ 
Some parts of South America, has a legal duty to extradite in 
the absence of treaty. Supreme Court of Venenzula in 1953 
surrendered an American National to Panama in the absence of 
extradition treaty with that country. In granting the request 
the court expressly acted on the notion that surrender was in 
confirmity with the public law of nation's where by friendly 
states recocfnise a reciprocal obligation to surrender 
offenders who have taken refuge in their respective countries.V^ ^ 
Article 646 of the Argentinian Court of criminal procedure 
provides for extradition in the absence of treaties in cases 
where extradition is proper according to the principle of 
reciprocity or the uniform practice of states \>^"^^  But special 
treaties of extradition between states did not exist in the 
eighteenth century. There was hardly a necessity of such 
general treaties, since traffic was not so developed as now a 
days and fugitive criminals seldom suceeded in reaching a 
foreign territory beyond that of neighbouring state. However 
with the appearence of Railways and transatlantic steamships 
transit began to develop immensly consequently criminals used 
the opportunity to flee to distant foreign countries. It was 
then and in consequence of this, that the conviction was 
^^ Ibid, p-26 
^^. Ibid, p-26 
^^. See Harvard Research draft on extradi t ion , 1935, pp 360. 
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forced upon civilized states that it was in the common 
interest to surrender ordinary criminals regularly to each 
other. Special treaties to extradition became therefore a 
necessity and there is a widerspread tendency towards the 
conclusion of general extradition treaties .•^'^  
The general principle became established that without 
some formal authority either by treaty or by statute fugitive 
criminals would not be surrendered. For this reason 
extradition was called h\ some writers a matter of imperfect 
obligation. In the absence of treaty or statute the grant of 
extradition depended purely on reciprocity or courtesy. 
Most states have preferred for conclusion of bilateral 
treaties or conventions. All developed, and most of the 
developing countries are parties to at least some bilateral 
treaties. For those states whose laws or established practice 
prevent them from extraditing them in the absence of a formal 
international agreement extradition treaties are the sole 
means by which they co-operate with other states in 
surrendering fugitive crimnals to juridictions competent to 
try them. The number of effectiveness of such treaties is 
therefore of vital importance.^^ 
Attempts have been made to have a multilateral convention 
on International Criminal Law subjects to encompass 
extradition within their scope. Thus international convention 
for the suppression if counterfeiting currency 1929, provided 
Ibid, pp 696-697 
^^  Bassiouni.M.C.: op cit, p 13 
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that the offence created by the convention shall be regarded 
as extraditable offence in any extradition treaty already in 
force, as which might later be concluded, between any of the 
contracting parties. Similar provisions appear in some of the 
narcotics agreement such as of 1936 convention for the 
suppression of illicit traffic in dangerous drugs. The Hague 
convention of 1970 on offences on Board aircraft establish a 
duty to prosecute or extradite. ^^ but Bilateral treaties 
continues to form the main basis of International practice to 
provide an effective and comprehensive system. 
During the life time of League of Nations 112 bilateral 
extradition treaties were registered and published in the 
League of Nations treaty series. The first 550 volumes of 
united nations treaty series covered the period from 1945 to 
1964, contains the test of fifty extradition treaties. The 
first extradition treaty of the United States was incorporated 
in article 27 of the Jay treaty of 1794 with Great Britain. 
These treaties multiplied rapidly in the nineteenth century 
until the world came to be covered by a network of such 
agreements.^^ 
The present system of bilateral agreements is far from 
being the effective. According to Bassiouni there are four 
factors. 
(a) Ther-e tends to exist a certain resistance or reluctance 
in the part of states to enter into new bilateral 
^^  Ibid.p-13-14 
Shearer.I.A., op.cit, 1971, p-35 
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treaties or make supplementry treaties to existing one 
states tend to give lower priority to the negotiation of 
extradition treaties which is readily understable since 
extradition is not usually a pressing issue in 
International Relation. All too after, states unduly 
defer consideration of their extradition relation until 
a particular crisis or urgency shocks them out of their 
inertia. This mc ' be due in small measure to the often 
complicated and ardrous process of negotiating and 
ratifying a treaty and where needed to pass implementing 
legislation. 
(b) It is the practice of a few states to dnounce all their 
extradition treaties in anticipation of a fundamental 
revision of their municipal extradition laws. This was 
done by Brazil in 1913 and by Sweden in 1950 which led to 
serious breaks in the continuity of their relations with 
other states especially those constitutionally unable to 
extradite in the absence of a treaty. This created a gap 
in relation between Brazil and United States for fifty 
years making Brazil a heaven for fugitives from United 
States till 1964 when a extradition treaty was sign 
between the two states.^^ The situation with Sweden did 
not give rise to such dissruptive consequences.^^ Even 
though twel- 2 years passed before Sweden and Great Britan 
Elona. Evans, The new extradition treaties of United States. American 
Journal of International Law. volume 59, 1965. The author discusses the treaties 
with Brazil, Sweden and Israel Concluded in 1964, p 176-179. 
^^  Ibid, p 180 
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concluded a new treaty to replace that denounced in 1951 
and the one with United States was signed in 1964. 
(c) The affect of war on treaties generally had a severe 
impact on extradition treaties. It seems that the only 
generalization which may safely be made under the present 
state of International law is that the effect of war on 
treaties must be assessed in the light of nature of a 
particula- treaty obligation in question. Extradition 
treaties do not lie at any extreme position of 
compatibility with a state of War such as treaties of 
alliance at one end of the spectrum and treaties 
respecting treatment of prisoners of War at the other. 
The effect of War on a extradition treaty was directly 
put in question in the United states in 'Argentino. 
I1S"7 
V. Horn' . In this case the relator argued that despite 
the purpoted 'revival' by the United States of the 
extradition treaty with Italy after world War II, the 
treaty had been abrogated by the outbreak of war and 
could only be replaced by an altogather new treaty. The 
court avoided the theoritical question by basing its 
decision on a consideration of the background of the 
actual conduct of the two nations involved acting through 
the political branches of their governments. The 
provision of the peace treaties following World War li 
did not advert to the question whether any classes of 
treaty irrecoverable disappeared as a result of War. The 
provision of these treaties merely invited the 
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signatories to notify the former belligernts which 
treaties it desire to keep in force, or revive and 
declare that treaties not so notified shall be regarded 
as abrogated. Extradition treaties have figured 
prominently among the treaties which were revived under 
the provision of the peace treaties with Bulgaria, 
Finland, Hungary Italy Japan and Romania. The cessation 
of diplomatic relations has been interpreted by some 
states as suspending the process. This had also been the 
position of the United States regarding Qiba from 1962 
to 1973 even though this view is arguable so long as a 
treaty is in force and another state represents the 
interest of the requesting state in the requested stated 
and can act in an official capacity.^° 
Legal doubts surrounds the effect of state sucession on 
extradition treaties, especially in the most common present 
day forms of sueession namely the accession to independence of 
former colonies, protectorates and trust territories. Some 
successor states have clarified their attitude towards pre-
existing treaties by entering into inheritance agreements 
with predecessor states or by making unilateral declaration of 
continuity. Other successor states have taken no formal steps 
with regard to treaties in general the fate of extradition 
treaties has thus been left in doubt adopting negative 
"^ Upholding the view of the department of state, that the break of 
diplomatic relations precluded making extradition request. On Feb. 15,1973 a 
Memorandum of understanding was signed between the United States and Cuba on the 
extradition of hijackers of aircrafts and vessels. The alobe. volume 10-15, 
March, fall, 1973. p 121. 
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attitude towards succession to extradition treaties. There is 
no evidence for example that Indonesia has ever granted 
extradition on the basis of Netherland's treaties. Some states 
which have taken no general step in relations to treaties 
concluded by the former sovereign state have in practice 
acknowledged continuity of specific pre-independence treaties. 
United States, for example have consistently relied on the 
doctrinu of state sucession in its relation with newly 
independent states seeking specific inheritence agreement and 
even implied acceptence of the applicability to from pre-
independence agreement. Most states however adopt a Wait and 
See policy preparing to deal with each problem of state 
succession as it arises. 
There is, however, evidence of increasing Judicial 
recognition of sucession by new states to extradition 
treaties. Over all picture is uneven and uncertain. Flight by 
criminals to newly independent states could be encouraged by 
the belief that the statutes of a formerly applicable treaty 
is obsecure and might not be clarified in time for action to 
be taken against them. In any event the delay in settling the 
question would be enough of an inducement to many, a fugitive 
as it would give him to prepare for yet another flight 
elsewhere if matters ultimately turned to his detriment.^^ 
In addition to bilateral treaties some states are 
t^ arties to schemes of e.xtradition between a group of Udtions 
having geographical or political affinity. Schemes may take 
Bassiouni. M.C.; op sit, pp - 15-li 
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the form of a multilateral convention, such as the Arab league 
extradition agreement and the European extradition convention 
or the form of reciprocating national legislation upon an 
agreed pattern, such as is secured by schemes of extradition 
among the member states of commonwealth and the Nordic treaty 
state. The advantage of such schemes are firstly, that they 
atleast reduce, if not entirely eliminate, the divergent 
stipulations that are so perplex national authority when 
dealing with extradition matter on a bilateral matters, and 
secondly they are less susceptible to break down by a process 
of attiration that is the case with the large number of 
individual bilateral agreement. A less immediate but important 
long term advantage of such arrangements is that they assist 
in the creation of a common law of extradition and could 
conceivably one day result, in that so far elusive attainment 
of a world wide extradition convention can be attained. ^ ^ 
Under the bilateral treaty system the request for 
extradition is usually made through diplomatic channels 
although some convention allow more informal demands. The 
procedure for determining whether a request for extradition 
shall be granted varies. In many states evidence establishing 
the identity of the accused, the nature of offence charged and 
the accusation at the place where the offence is alleged tc 
have ] Jen committed is sufficient. In Great Britan and Unite 
States on the other hand, extradition is regarded as 
essentially similar to commitrial for trail, and it is 
Shearer. I.A.,op cft pp 51-52. 
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necessary to produce evidence which would justify bringing the 
fugitive to trial at place of asylum if he were charged with 
a similar crime committed in that country, while competence 
evidence to establish reasonable grounds is not necessarily 
evidence competent to convict. 
Some states were, however, unwilling to depend entirely 
upon the discretion of their governments as regards the 
con lusion of extradition treaties. Many states have enac ed 
special laws which enumerate those crimes for which 
extradition shall be granted and ask in return, and which at 
the same time regulate the proceedure in extradition cases. In 
case of Great Britan the powerlessness of the crown at common 
law to arrest a fugitive criminal and surrender him to another 
state for trial made legislation essential. They have 
therefore enacted special municipal laws which enumerate those 
crimes for which extradition shall be granted and asked in 
return, and which at the same time regulate the procedure in 
extradition cases. These municipal laws furnish the basis for 
the conclusion of extradition treaties. The first in the field 
with such extradition law was Belgium in 1833, which remained, 
however for far more than a generation quiet exceptional. The 
U.K. introduced its first extradition at in 1870, which was 
subsequently amended, it has furnish the basis for extradition 
treaties between U.K. and large number of states. It has now 
been replaced by the extradition at of 1989, which consolidate 
Encylopedia of Social Sciences . Edwin R.A. Sehgman, Vol-5, 1962 p-42 
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the extradition law of United Kingdom ^ ^ 
The act 1989 unlike that of 1970, applies both two 
foreign and commonwealth states. However, it treates Common-
wealth countries which are for the arrangements made under 
fugitive act 1967, which replaced the fugitive offender act 
1881. Though the attainment of independence by state now 
members of the common wealth created some difficulty in the 
application of the 1881 act to such -^ tate. The principle 
underlying these arrangements is that the return of the 
fugitive offenders between commonwealth countries follows not 
from formal treaty arrangement but from legislation in each 
country following a common pattern. States which possess no 
extradition laws and whose written constitution does not 
mention the matter leave it to their Governments to conclude 
extradition treaties according to their discretion. In these 
countries the government are usually competent to extradite an 
individual, even if no extradition treaty exists.^^ 
There is trend of opinion that even in the absence of 
extradition treaty states should voluntarily surrenders 
fugitive criminal to each other in the larger interest of 
International Community for the suppression of crime. This 
doctrine has however, never become established as part of law 
of nations. ^^  Nevertheless the municipal laws of certain 
- \ Oppenhierr.. I n t e r n a t i o n a l Law, 9th e d i t i o n , e d i t e d by Robert Jer.r.mgs and 
Arthur wat t s , vclurr.e 1, peace , Mac-Millan, 1992 pp-954-955. 
^^ Ib id . P-955. 
^^  Moore, digest of International Law, Volume IV, p-239, '"J^ /i. 
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s ta tes contains provis ions for voluntary surrender even in the 
absence of t r e a t i e s such a provision e x i s t in Canada which 
contemplates in e x t r a d i t i o n , in cer ta in circumstances even 
where no t r e a t i e s e x i s t s . There are also e x t r a d i t i o n laws in 
force in France and Germany which were enacted for the 
surrender of fug i t i ve offenders in the absence of t reaty 
arrangements. There does not appear to be any agreement in 
pr inciple among the various nat on on t h i s ques t ion , while 
cer ta in s t a t e s such as India and Japan are of the view that 
there i s no objec t ion to the vo lun ta r i l y surrender of 
fugi t ives . ^^  The pos i t i on in In te rna t iona l law in the s ta te 
prac t ice appears to be tha t in the absence of t r e a t y no s ta te 
i s obliged to hand over fugi t ive from fus t i ce to other s ta te 
even in the absence of t r e a t y . I t may be s t a t e d tha t there 
could be no objec t ion in p r inc ip le to a country voluntar i ly 
surrendering a person since no s t a t e i s obl iged t o give refuge 
to a criminal in i t s t e r r i t o ry . ^^ 
J .B. Moore fu r the r eloborates the ques t ion , whether i t i s 
the duty of a na t ion to defines up fug i t ive from ju s t i c e in 
the absence of an express conventional ob l iga t ion , has 
generally been aswered in negative, though p u b l i c i s t of great 
eminence have maintained that such a duty e x i s t s . In case of 
Wash bum, 1819, chancel lor kent declared tha t i t was "the law 
and usage of na t ions , r e s t ' n g on the p l a i n e s t p r inc ip le of 
SEN E: A d i p l o m a t s hand book of I n t e r n a t i o n a l Law and p r a c t i c e , K a r t i n u -
N i j h o f f , :&75, p p - 3 6 0 - 3 6 1 
^' I b i d , p - 3 6 1 
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justice and public utility, to deliver up of offenders charged 
with felony and other high crimes, and fleeing from the 
country in which the crime was committed, into a foreign and 
friendly jurisdiction".-^^ 
Assuming that a nation is not obliged in the absence of 
treaty, to deliver up fugitives from justice or demand, it by 
no means follow that governments are free from all obligation 
in such cases. A nation which hat refused to surrender 
fugitive offender from justice an^ ' decline to enter into 
treaties on the subject, would ecome on object of general 
aversion, and would be recipient of International 
Complaint .'^° Extradition in the absence of treaties whic was 
supported also in 1980 by a resolution of institut 
International law has long been approved by civil law 
countries. 
French judicial decision as early as 1827 have proved it. 
French writer Billot states that it is an established 
principle that extradition may be authorized in the absence of 
a treaty and in this view he has been joined by other writers. 
French extradition law of 1927 expressly applies in the 
absence of a treaty to regulate such extradition. Since in 
France treaty duly approved and promulgated, operate without 
the need of legistative implementation.^ -'^  
*^. Moore. J.H.: Selected papers of Moore J.B., Volume 1, 1944,pp-275-276 
*° Ibid, p-276 
41 Shearer l . A,- op cit, pp 30 31 
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"Since extradition is the delivery of an accused or 
convicted individual to the state on whose territory he is 
alleged to have committed, or to have been convicted of a 
crime, by the state on whose territory he happens for the time 
to be, the object of extradition can be any individual wether 
he is the subject of the prosecuting state or of the state 
which is required to extradite him or of a third state, Many 
states, however, such as Franc.' and Germany have adopted the 
principle of never extraditing their own siibjects to a foreign 
state, but themselves punishing their own subjects for grave 
crimes committed abroad. For in stance the Article 112 of the 
German Constitution and the constitution of Yogoslavia of 
September 1931 Article 2: provided expressly that the 
extradition of nationals is not permitted.^^ 
The United States practice that unless exempted by the 
treaty from surrendering its own nationals does so as a 
matter of obligation and in pursuance of its territoriality 
conception of jurisdiction. Practice of United Kingdom with 
regard to extradition of nationals is that it always surrender 
has own nationals. The Royal Commission on extradition in 1878 
was in favour of this practice. It has sometime been asserted 
that Great Britan attaches a reciprocity qualification to 
surrender of nationals and that this implies, that surrender 
of British subjects will b' exceptional rather than the rule, 
because most continental states adhere to the policy of non-
surrender of nationals. The theoritical issue between the 
Oppenhierr,, op . c i t , p p . 6 9 8 - 6 9 9 . 
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Anglo-American and the continental policies have frequently 
been misinterpreted. It does not involve the territorial and 
non-territorial bases of jurisddication so much as the 
emphasis given to the moral claim of national to be judged by 
his country men. This claim is indeed worthy owing to the 
immaturity of the relevant legal system, there is doubt about 
a person's chances of being judged by his peers abroad, but 
this is to be a'gued from the particular and the exceptional 
to general, and in any event it has no relevance whatever to 
the case of extradition after trial and conviction. It's 
particular objectionability is that it affords a screen behind 
which the fugitive may shelter, for it will be unusual for his 
home state to undertake the prosecution. The Institute of 
International law in 1880 proposed in the light of these 
considerations that nationals should be surrendered as between 
countries whose criminal systems are comparable and enjoy 
mutual confidence."^ -^  
The policy of non-extradition of nationals is as old as 
the notion of extradition itself. It appeareiat first in the 
arrangement made between France and Netherland in 173 6 where 
it was expressed as a rule that inhabitants should not be 
withdrawn from the jurisdiction of their own courts. However 
as the Harvard Draft points out there were instances in the 
eighteen critury, where French National were extradited. The 
general tendency in the continent and latin America is to 
"^  O'Connel D.P.: International Law, Volume II, Oceana publication, 1965, 
pp 798-799. 
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follow the French practice therefore Great Britan was 
compelled on the basis of reciprocity to include references to 
non extradition of nationals in many treaties on the subject. 
The usual form of the clause is that neither party shall 
oblige to extradite its nationals thus leaving the matter to 
the discretion of the authorities .'*'* 
It has been already mentioned that Great Britan make no 
distinction between their own subjects and other persons who 
are alleged to have committed extraditable crime abroad. In 
1879 Great Britain surrendered Alfred Thomas Wilson to 
Austria where he was convicted and hanged. This case is all 
the more remarkable as the crimnal law of England extends over 
murder and manslaughter committed abroad by British Subjects. 
Although Great Britan is ready to extradite one of her own 
subjects for crimes committed abroad, she is in some cases 
prevented from doing so because the extradition treaties 
concern comprise a clause stipulating that nationals should 
not be extradited. Thus extradition of Alfred Thomas wilson 
who had committed a theft in zurich in 1877 whose surrendered 
was claimed by Switzerland had to be refused, because the 
Anglo-Swiss treaty of 1874 comprised such a clause.^^ 
To avoid such unsatisfactory result subsequent 
extradition treaties between Great Britain and foreign states 
UP lally compromise a clause according to which no par*"/ is 
Ibid p 755. Also see. A.A.L.C.C. Report of the fourth session. On 
extradition of fugitive offenders, Tokyo, 1961 pp-17-lS. 
*^ Moore digest of International law, Volume IV, 1946, pp 579 622 
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compelled to extradite nationals. In 1906, the extradition of 
a British subject had to be refused to France because Article 
2 of Anglo French extradition treaty of 1876 precluded the 
surrender of nationals. However by a convention of 1908, 
Article 2 of the 1876 treaty has been amended to make optional 
the refusal to extradite nationals. *^  In 1884 Great Britain 
surrendered Nillis to Germany, who by sending from Southampton 
forged bills of exchange to a merchant in Germany as payment 
for goods ordered. It was considered that he committed 
forgery, and to have obtained goods by false pretences in 
Germany. It has been held that no extradition can be granted, 
unless it is proved that the offence in question was actually 
committed in the territory of the requesting state. '^^ 
The policy of United States on this issue is similar to 
that of United Kingdom. As the criminal law of most American 
states is based upon the territorial principle, there are few 
charges that can be brought in American courts against a 
United States Citizen, in relation to an incident occuring 
abroad. However, despite its reluctance to exempt nationals 
from the normal process of extradition, the United States 
Government has been obliged in many of its treaties to such an 
exemption. As a consequence of these treaties, a United States 
citizens committing Crimes abroad may succeed in obtaining a 
degree oi" immunity by making good his escape to the United 
States. 
*^ Oppenhiem, op.cit, p-699. 
••^  Clarke, op. cit., p 177 262. 
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In the case of VALENTINE V.U.S., EX. REL. NEIDECKER. 
1936, the French authorities sought the extradition of two US 
citizens to stand trial for offences committed in France. 
Under article V of the Franco-American treaty of 1909 neither 
state was bound to "deliver up its own citizen" under the 
terms of the agreement it was argued, that while the United 
States was not bound to surrender its national, it has a 
discr( -ionary power to do so under its provision. Thi 
contention was rejected by the Supreme ourt. In a number of 
treaties with other states the di ^etion has been expressly 
conferred, for e.g., under thc:. treaty of 1886 with Japan and 
of 1899 with Mexico.'*® Thus the opening decade of twentieth 
century the scope of the treaties widened and became general 
in nature, covering stipulated and applicable to any offender. 
However numerous as they may have become Extradition treaties 
continue to be bilateral in character and there is lack of 
uniformity in their provisions and in the their 
interpretations. The surrender of fugitive criminal in the 
absence of treaty provisions still take place on occasions, 
but in such cases the act is one not of legal obligation but 
of International comity. 
There is uniformity in state practice to the effect that 
the requesting state may obtain the surrender of its own 
pitional or nationals of a third state, but many nationals 
usually refuse the extradition of their own nationals who have 
taken refuge in their territory, although as between states 
Griege D.W.: International Law, Butters worth, 1970 p-345. 
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who observe absolute reciprocity of treatment in this regard 
request for surrender are some times acceded to. This does not 
mean that the fugitive from justice escapes prosecution by the 
country of his nationality. '*^  
Extradition is practiced among nations mainly for two 
reasons. Firstly, to warn criminals that they cannot excape 
punishment by fleeing to a foreign territory. The congress of 
comparative law : aid at Hague in 1932 resolved that states 
should treat extradition as an obligation" resulting from the 
international solidarity in the fight against crime". It is a 
great step towards co-operation in the suppression of crime. 
Therefore it works as a deterrent. 
Secondly, it is in the interest of the territorial state 
that a criminal who has fled from another territory after 
having committed crime, and had taken refuge with in its 
territory, should not be left free because he may again commit 
a crime and run away to some other state. It is also based on 
reciprocity, in as much as the territorial state which is 
asked to surrender the fugitive today may have to request an 
extradition from the requesting state at some future date.^ *^  
Before an application for extradition is made through the 
diplomatic channel two conditions as a rule are required to be 
satisfied. 
(a) There xv st be extraditable crime 
•*' Starke J . G . : op. c i t p -354 . 
" Harvard Research Draft on E x t r a d i t i o n , American J o u r n a l of I n t e r n a t i o n a l 
Law, (supplement) 1935, pp-41 
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(b) There must be extraditable person. 
International law allows state to grant extradition for 
any crime it thinks fit. Extradition is however, a procedure 
usually appropriate only for the more serious crime and 
accordingly the internal extradition law of most state limit 
the number of extraditable offence either to certain specified 
crimes or to crimes subject to a specify level of punishment. 
51 
As the extradition is usual'^ y confined to serious crimes 
it must also be crime under the law of both the states 
concerned. This principle of double crimnality can be met in 
one of the two ways firstly, the treaty may apply to all 
crimes which are punishable in both countries by several 
months or years imprisonments. Alternatively, the treaty may 
list the extraditable offences by name. This second 
alternative, which is used in British extradition treaties, is 
clumsy, the list becomes out of date as new types of crimes 
emerge, for e.g. example narcotic offences and hijacking of 
the aircraft. While in the United Kingdom the act of 1870 
provided a list of extraditable offences, which was varied 
from time to time, the criminal justice act 1988 intorduced 
instead a level a punishment standard of atleast 12 months 
imprisonment. This new provision has been repeated in S2 (i) 
of th'- extradition act of 1989. 
Extradition treaties often provide that crime must have 
been committed on the territory of the state requesting 
". Oppenhiem. Op. Cit., (1992), p. 957. 
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extradition. Commission of part of the crime on the requesting 
state's territory is usually interpreted to be sufficient .'^^ 
Two school of thoughts exists in regard to the 
characterization of extraditable offences. The generally 
adopted practice is to specify by name the offences for which 
extradition will be granted. This method is termed as 
enumerative method. It became the standard international 
practice in the second half of nineteenth century, which was 
productive of a great number of extradition treaties for 
example, the first agreement between Great Britan and United 
States for extradition was article 27 of the Jay treaty 1794, 
which listed the murder and forgery and utterences of forged 
papers. This list was further extended by supplementary 
treaties in 1889, 1900, 1905. All succeeding British treaties 
have employed the enumerative method of specifying 
extraditable offences. French practice also came to specify 
extraditable offence during the ninteenth century. The 
circular of Minister of Justice in 1872 was forced to concede 
that in respect of offences not listed in the treaties 
extradition could be requested only as a matter of grace and 
subject to guarantee of reciprocity.^^ 
The two main defects of the enumerative system are thus 
illustrated. Omission in the list of offences can be filled 
only by the time consuming and formalistic means of 
'^ Akherust Kicheal: A modern introduction to International Law, 5th 
edition, George Allen and Unwin, London, 1984. p-105. 
53 Shearer. I.A., Op.cit, pp 132 137 
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supplementry treaties. In the absence of such a revision, 
extradition rests on uncertain prospects of securing an 
assurance of reciprocity and an adhoc arrangement. It has 
already been noted that in the case of some countries 
including the United States and Great Britan municipal laws do 
not permit extradition to take place on an adhoc basis.^ "^  
These defects promoted the development in treaty practice 
of Eliminative method. In such treaties extrciitable offence 
are defined simply by references to their punishability 
according to the laws of the requesting and the requested 
state by the minimum standard of severity. The first treaty to 
adopt this formula of standard of severity was set at two 
years imprisonment or more for accused person and in case of 
convicted person for one year or more. By these means a 
standard of severity was set up which would ensure that 
serious and not trifling crimes were made extraditable and at 
the same time the inconvenience of different description of 
offences in the requesting and the requested state, the 
chances of omission could be avoided.^^ 
The eliminative method has been adopted in 80 out of 
total of 163 treaties, printed in the League of nations 
treaty. The modern trend adopted the eliminative method which 
defines extraditable offences by reference to the maximum or 
minimum penalty which may be imposed. The -aodern trade adopted 
the eliminative method which defines extraditable offences by 
^^  Ibid - p-134. 
^^  Ibid pp-134-135 
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reference to maximum or minimum penalty Modern bilateral 
treaties such as the extradition treaties of 12th June 1942 
between Germany and Italy; Treaty of 20th November 1951 
between France and Federal Republic of Germany and the recent 
treaty between Iraq and Turkey have adopted the elininative 
method. Recent multilateral convention such as the extradition 
agreement of 14th September 1952 between members of League of 
Arab States, the extradition convention 5th may 1954 drawn up 
by the League committee of the council of Europe and Harvard 
Research draft on extradition have all adopted the eliminative 
method.^^ The argument in favour of eliminative method is 
that there are number of offences which may not exist at the 
time of conclusion of the treaty but may be brought in with in 
the extraditable offences without necessitating a modification 
in the treaty. Further it is difficult to define with 
precision all the offences which the state would regard as 
extraditable at the time when it is entered into. 
Nevertheless, some states, for example United Kindgom prefer 
the enumerative method and adopt it both in their treaties and 
in the municipal legistation regarding extradition. 
It is entirely a matter for each country to decide as to 
which method it would prefer, and extradition request may be 
made or granted only for those offences, which are 
contemplated in the relevant treats' or convention. It is also 
" Sen. B. op. cit., p 363. 
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to be borne in mind that extradition may be made only if the 
extraditable crime has been committed in the territories of 
the requesting state, and not otherwise. ^ ^ 
The ordinary practice as to the extradition crimes is to 
list these crimes in each bilateral e^ ctradition treaty. 
Generally states extradite fugitives only for serious crimes. 
In recent practice there has been a general disposition of 
states to treat war crimes as extradition crimes. However 
there are number of decisions of municipal courts which treat 
war crimes as political offence for purpose of extradition for 
instance in the case of EF KANADZOLE V ARTUKOVIC 1957, the 
extradition was refused. There is also obvious advantage in 
thus limiting the list of extradition cr-i-.aes since the 
procedure is so cumbersome and expensive certain states for 
example France extradite only for offences which are subject 
to a definite minimum penalty, both in the requesting and the 
state requested to grant extradition.^^ 
Unless a state is restricted by an extradition law it can 
grant extradition for any crime it thinks fit. Some states 
adopt the policy of extraditing person accused of capital 
crimes on condition that the c iath penalty is not 
inflicted. ^ ^ In a case on June 17, 1994 O.J.Simpson was 
charged for with murdering Nicole Brown Simpson and Loland 
" Ibid, p-364 
*• Starke J.G.; op-cit.p-354 
*• Reeves. A., "Death Penalty and the American>.Law" American 
Journal of International Law, Vol.18, 1924, pp. 268-300. 
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Lyle Goldman in Violat ion of Californian penal code 187(a). 
These criminal offences made him e l i g i b l e for death penalty 
under Californian penal code 190.2(a) ^° 
A s t a t e can refuse ex t rad i t ion for any crime unless bound 
by a t r e a t y . Such s t a t e s frame t h e i r ex t r ad i t i on laws, 
specify in t h e i r t r e a t i e s , a l l those crimes for which they are 
will ing to grant ex t rad i t ion for e .g . , the convention for the 
suppression of counter fe i t i ag currency of a p r i l 20, 1929, 
provides tha t the offence deal t with by the convention shal l 
be deemed to be included in the various e x t r a d i t i o n t r e a t i e s 
by the cont rac t ing p a r t i e s . •^'• 
Since e x t r a d i t i o n i s effected as the r e s u l t of provisions 
of t r e a t i e s entered in to by the nat ions two by two, i t i s 
impossible to formulate any general ru le of In ternat ional law 
upon the sub jec t . I t i s however poss ib le to br ing togather the 
provisions common to the t r e a t i e s of the leading s t a t e s and to 
point out the more important condit ion at tached to the 
pract ice of e x t r a d i t i o n . A number of r u l e s recur which are 
common to most of the t r e a t i e s . 
Every s ing le ex t rad i t ion i s subject to the rules of the 
applicable t r e a t y or s t a t u t e . In the absence of a universal 
convention or customary in te rna t iona l law there ex i s t s as many 
extradi t ion laws as there are t r e a t i e s and na t iona l s t a t u t e s . 
a number of r u l e s , lowever recur in a l l these norros, 
S t a t e of c o l f o r n i a V. O . J . Simpson C a s e . i n c a l i f o r m a n Western 
I n t e r n a z i o n a l Law J o u r n a l , Volume 2 5 , N o . - l , 1 9 9 4 - 9 5 . pp 1 8 9 - 2 3 4 . 
Oppenhiem, o p , c i t , p 700 . A l s o s e e Harvard R e s e a r c h D r a f t , 1935, p p - 3 0 9 -
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diferences being r a the r a matter of wording than of pr inc ip le . 
(a) Principle of double criminality: The bas ic ru le adopted 
by the enumerative and the eluminative t r e a t i e s a l ike is the 
rule of double c r imina l i ty . This ru le r equ i r e s tha t an act 
shall not be an ex t rad i t ab le unless i t c o n s t i t u t e s a crime 
according to the laws of both the request ing and the requested 
s t a t e , thus no person shal l be ex t rad i ted whose deed i s not a 
crime according to the criminal law of the s t a t e which is 
asked to e x t r a d i t e . Double cr iminal i ty r u l e serves the most 
important purpose of ensuring that the p e r s o n ' s l i b e r t y is not 
r e s t r i c t e d as a consequence of offences not recognised as 
criminal by the requested s t a t e . The soc i a l conscience of a 
s t a t e i s a l so not embarrased hy an ob l iga t i on to extradi te a 
person who would not, according to i t s own standards be guil ty 
of acts deserving punishment.^^ 
The e x t r a d i t i o n of a subject i s only ava i l ab le when the 
offence i s one under both the laws. I t needs to have a same 
name, and needs to have a same element to make i t criminal but 
i t must be criminal act , in both the lega l system. 
Theor i t i ca l ly t h i s s a t i s f i e s the double purpose of extradit ion 
which i s to help the requesting s t a t e to enforce i t s criminal 
law and to p ro t ec t the requis i t ioned s t a t e from fugitive 
cr iminals . A p a r t i c u l a r puzzle a r i s e s when one seeks to apply 
th i s to case c': a federal country where the law re la t ing to 
crimes va r i e s from s t a t e to s t a t e of the union. Which law is 
the law of requis t ioned s t a t e , federal or local i s a point of 
S h e a r e r . I . A . : o p . c i t , p p - 1 3 7 - 1 4 1 . 
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contention. ^ ^ 
In the recent case of FACTOR V LAUBENHEIMER and 
HAGGARD. 1889, Factor was charged in the united Kingdom with 
receiving goods knowing them to have been fraudently obtained. 
The British Government requisitioned the United States for his 
extradition under the treaty of 1889, which referred to this 
offence. The warrant that issued in Illinios where Factor has 
taken refuge, but -.he laws of several states recognised this 
as a crime like the law of Illinios did not. The court ordered 
extradition on the thesis that the rule of double criminality 
is not one of the law and hence in effect applied to the law 
of the requisitioning state. ^^ 
The decision in the factor case has broken new grounds 
with reference to the interpretation of the extradition 
treaties between the United States and Great Britain. Factor's 
extradition was requested by Great Britain on charge of 
receiving certain sum of money aggregating £458,500 known to 
have fraudently obtained. On the complaint of a British 
Counsel Factor was taken into custody in illinois and a United 
States Commissioner in illinois issued ai warrant for his 
commitment pending surrender. On return to writ of Habeous 
corpus the District court for the Northern District of illinou 
ordered his discharge from custody, but this order was 
reversed by the circuit court of^^^ma.'i^^^^'^^^^the District 
'^cc No. y 
ronnei D.F., op.cit, pp-795-7S6. \^>. ] -^ O Ck'O M-
*'' Gross Leo: International law in the ^ ^I^Sr.yt^nttrQ^i^^ffij^entcr. century-
croft. New York, 1969, pp-359-391. ^<^-^"i. miV&rm^^f!^ 
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Court and curcit court of appeal seems to have regarded 
extradition as possible only if the offence charged was a 
crime both, by a law of Illinois, and by the law of land. The 
District Court held that receiving money known to have been 
fraudently obtained was not a crime by the law of 
illinois , On certiorari, the Supreme court held that the 
offence charged was an extraditable crime even if it is not 
punish ole by the law of illinois 
The general requirement of double crimnality has now 
commanded an almost universal acceptance and current treaties 
on extradition, very frequently dispensing with the list of 
offences, restrict surrender to those cases where the act 
charged is punishable by the law of both the requesting and 
the requested state. This does not mean that there must be an 
exact identity of offences named in the two system of law; it 
means merely that the act charged must fall with in the 
prescription of the two system of crimnal law. 
The principle of double criminality may therefore be said 
to be an under lying principle with reference to which 
treaties of extradition ought to be interpreted, and with 
reference to which the performance of treaty obligations ought 
to be judged.^^ 
In a similar case in December 1932 the Greak Court of 
Apoeal refused the extradition of financier SAMUEL INSU ,L an 
" Hudson. O. Manley: The Factor Case and double crimnality in Extradition, 
International Law in 20th century pp-359-391. 
" Ibid, p-370 
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alleged fugitive from justice from the state of illinois on 
the ground that, the offence with which he was charged did not 
constitute a crime under Greek Law. "^^  The Greek Court twice 
held that the alleged deliberate intention on the part of 
Insull to evade the United States bankruptcy act in the 
concealment or transfer of assets had not been approved, and 
according to the court, held to release the prisoner. In 
consequence, the United States immediately gave noti~e to 
Greece, that the recently conr-j.uded treaty to extradition 
would be terminated in accordance with its provision. As it 
turned out the extradition of Insull was latter affected from 
Turkey when the ship 'Moatis' which he chartered put in at the 
port of Istambul to its way to some where. An item of 
additional interest in this case was the claim of Insull 
before the Greek court that he had taken refuge in Greece 
before the treaty under which the treaty of United States 
demanded his extradition, has come into effect, due to delay 
in exchange of ratification. On this point the Greek Court 
held, that the accused could not invoke the principle of 
nonreactivity as a bar to his extradition.^^ 
The rule of double criminality has become a part of the 
law of extradition. It is now a well established customary 
rule of International law that the crime of the fugitive 
should not be indicated under the law of the requesting state 
"The extradition case of samuel Insull in relation to Greece", Arr.erican 
Journal of International Law, Volume 28, 1934, p-307 
Fenwick charles: International Law, 3rd. edition, applelon century, 1971 
p-390 
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but also under the laws of the requestioned state but also 
under the laws of state of asylum if a person is to be 
extradited. 
(b) Principle of speciality:- The doctrine of speciality is 
yet another established rule of International law relating to 
extradition. Under the speciality rule incorporated in almost 
in every treaty and statute, considered as a rule of general 
International law, fugitive may not be detained, tried or in 
any way punished in the requesting state for any offence 
committed prior to his surrender other than the one for which 
extradition was granted unless he does not leave the territory 
of his requesting state with in the certain time limit, 
usually 30 to 45 days after being free to do so, or 
voluntarily returns or is lawfully reextradited to it by a 
third state, or unless the state which surrenders his 
consents. Prior consent is not required if the description of 
the offence for which extradition was granted is altered in 
the course of the proceedings, provided that the offence in 
its new description is based on the same facts and itself 
constitutes a returnable offence. Under some treaties a lesser 
returnable offence, for which no higher maximum penalty is 
fixed. The speciality rule, though generally not concieved of 
as a rule conferring individual rights nevertheless, protects 
the fugitive from having to face charges of which he has no 
notice prior to his transfer, it also reinforces the double 
crimnality rule; and rules prohibiting extradition for certain 
categories of offences for e.g. fiscal offences political, or 
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malitary offences and it also protects from abuse of legal 
processes of the requested state which is called upon in 
extradition to renounce its jurisdiction over and protection 
of the fugitue. Particularly in cases where it appears that 
the fugitive after return may be prosecuted or prejudiced on 
political grounds, it has become the constant practice of 
states to require of express assurances from the requesting 
state that it will respect the spei Lality rule.^^ 
According to the principle of speciality the state to 
which a person has been extradited, may not without the 
consent of the requisitioned state try a person extradited for 
the offence for which he was extradited. Many extradition 
treaties embody this rule and the question arises whether it 
is one of International law or not? The Reichsgericht in 1921 
held that when the relevant extradition treaty is silent on 
point, an accused could be prosecuted in Germany only for the 
offence for which he was extradited. ''^ The United State's 
supreme court while not placing the rule on high plane of 
International law did infact arrive at alike conclusion in the 
case of United States. V.RAUSHER. The accused had been 
extradited under the Anglo American treaty 1842 upon a charge 
of murder, but had been indicted for, and convicted of 
inflicting cruel and unusual punishment. Supreme court denied 
juridication of the trial cour«- even though the treaty did not 
Encylopec.ia of Pub l i c I n t e r n a t i o n a l Law, Volume 2, E l s v i e r , 1595, p-330 
•'""Germany and Czeckoslovakia E x t r a d i t i o n Case" , Annual digest of 
I n t e r n a t i o n a l law, 1919-21, case No.182. pp 131 321 . 
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stipulate that there should be no trial. It said: 
The weight of authority the principle is in favour of the 
proposition that a person who has been brought within the 
jurisdiction of the court by virtue of proceedings under an 
extradition treaty can only be tried for one of the offences 
with which he is charged in the proceeding for his 
extradition, until a reasonable time and opportunity have been 
given him, after his release on t-ial upon such charge, to 
return to the country from whose asylum he had been forcibly 
taken under to those proceedings" . ^''• 
The decision rest on municipal law grounds, much more 
than upon International law. The limitation with respect to 
trial was found in the manifested scope and subject of the 
treaty itself, which read with the relevant statutes, which 
contemplated trial only for the offence for which extradition 
was granted. It was sufficient explanation of the limitation, 
Justice Gray found that the will of the political department 
had been manifested in favour of the principle that a person 
should be tried only for the specific offences and should be 
allowed time to depart before he could be arrested and tried 
for some other offences. ^^ 
Article 23(1) of Harvard Research draft states.- A state 
to which person has been extradited shall not, without the 
consent of the state which ext radited such person: 
•^  O'connel, D.P : International law, volume II, Oceana Publication, 
NewYork, 1965, pp 804 805. 
•'^  Ibid, p.805 
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(a) Prosecute or punish such person for any act committed 
prior to his extradition, other than that for which he 
was extradited. 
(b) Surrender such person to another state for prosecution or 
punishment. 
(c) Prosecute such person before a court specially 
constituted for the trial or to which special powers are 
granted for the trial.^^ According to United Kingdom 
practice principle of speciality is laid down in S.3 (2) 
of 1870 act. It provides that a fugiture criminal shall 
not be surrendered to a foreign state unless a provision 
is made by the law of that state, or by arrangement, that 
the fugitive criminal shall not, until he has been 
restored or had the opportunity of returning to Her 
majesty's dominion, be detained or tried in that foreign 
state for any offence committed prior to his surrender 
other than the extradition crime proved by the fact on 
which surrender is granted" In cases where the 
extradition of a fugitive is obtained by the British 
Government from a foreign state S.19 applies a similar 
rule: such person shall not, until he has been restored 
or had the opportunity of returning to such foreign 
state, be triable or tried for any offence committed 
prior to the surrender in any part of Her Majesty's 
dominion other than such of the said crimes as may be 
•'^  Briggs.W: The Law of Nations Cases documents and notes; 2nd edition, 
Appleton century croft. New York 1938, pp-591-593. 
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proved by the facts on which surrender is grounded"^^ 
Although there is similarity between the two provision, 
neverthless there is significant difference in wording between 
S.19 and S.3{2) . Under S.19 provision there is no need for an 
engli h court to allow a surrender fugitive to return to th ^  
foreign state from which he was extradited if the crime for 
which he is tried may be proved by the facts on which the 
surrender was grounded. In a case R.V. CORRIGAM (1931) the 
appellant had been extradited from France on charge of 
obtaining by false pretences. He was convicted by an English 
court on a charge of fraudulent conversion upon the same fact 
that has been the basis of the original claim for extradition. 
The court of criminal appeal held that the English court has 
jursdiction over the appellant is within the terms of the S.19 
provision.^^ 
On the other hand S.3(2) provision lays down that the law 
of the requesting state or the arrangement made with «->iar 
state must guarantee that the surrendered fugitive should not 
be tried for any offence other than the extradition crime 
proved by the facts on which the surrender is grounded.'^ 
According to United States practice the princij .e of 
speciality is mentioned under 18 U.S.C. section 3186 which 
states that, Secretary of state cem only surrender a fugitive 
to stand trial for the offence or offences with which he is 
•'* Griege D.W.: International law, Butters Worth, London, 1970, pp-332-334. 
" Ibid, pp-323-333. 
7«Glahn G. Von: Law among nations; an Introduction to Public 
International law. Sec. Edi. 1970, Mac Millan, London, pp.264-
268. 
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charged by the requesting state. There is no express 
statutory provision dealing with a person surrendered by a 
foreign state for trial in the United States. The position is 
therefore governed by the terms of the relevant treaty. In 
United States.V.RAUSCHER the fugitive had been extradited from 
Britain to united States to be tried for a murder jommitted on 
board an American vessel on the high sea. Presumably because 
there was no evidence to establi:^ >h the murder charge. Rauscher 
was inducted for unlawfully assaulting and infficitng cruel 
and unusual punishment on the victim. The supreme court held 
that courts were bound to give effect to the terms of the 
treaty with Britain which spoke in terms of evidence of 
crimnality to relation to a specific crime or crimes. It was 
not possible therefore to proceed with any charge against the 
accused other than that for which his surrender has been 
requested. And it made no difference if the offence charged 
arose out of the same evidence as that upon which surrender 
had been allowed.^^ 
So insistent has nations been at times with respect to 
the observence of the principle of trial for specified 
offences recognised as such by both countries as to give the 
impression of greater concern for the protection of fugitive 
criminal than for the local community whose law has been 
violated. In 1910 one Nalb\dian was indicated for murder in 
raassuchusetts and fled to his native state Bulgaria. Bulgaria 
co-operated by surrendering him even in the absence of treaty 
'^ Griege D.W.: op.cit. 1970.pp-344-345 
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of extradition. When however the agents of state Department 
asked permission of Romania for the transit of the prisoner 
through that country the request was refused on the ground 
that, even though there had been a treaty of extradition 
between the United States and Romania, the penalty for murder 
in the United states was death and Romania would have been 
obliged to require that the United States should not exact the 
death penalty.^® 
Thus it can be concluded that the fugitive shall not be 
liable to be tried for any offence other than mentioned in the 
request for his extradition, until he has been given a chance 
to leave the country to which he was extradited. 
(3) Principle of prima facie evidence of guilt:- There must 
be reasonable prima facie evidence of the guilt of the 
accused. The requested state shall satisfy itself that 
the evidence submitted justifies prima facie judicial 
proceedings against the accused but it is not with in the 
province of the court such a state to try the case on 
merits. International law also leaves to the state the 
right to grant asylum to foreign individuals by virtue of 
their territorial supremacy whose cases do not fall under 
stipulation of extradition treaties.^^ 
No person is to extradited whose deed is not a crime 
according to the cr iminal law of the state wJ^ ich is asJced to 
^ Stowell and Munro, International Law cases, Volume 1, pp 404-409 
'^  Tondon. M.P. Public International Law, 12th edition, Allahabad law 
agency, 1994, p-174. 
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extradite as well as of the state which demands extradition. 
However it is not with in the province of the courts of the 
requested state to try the case on its merits, but merely to 
ascertain whether the evidence submitted justifies prima facie 
judicial proceedings against the accused .^ ° In the notorious 
case of Samuel Insull, the Chicago banker, whose extrtadition 
from Greece was requested by the United States for the offence 
of embezzlemert;-. and larceny. The Greek court twice held that 
the alleged deliberate intention on the part of Insull to 
evade the United states Bankruptcy act in the concealment or 
transfer of assets had not been proved accordingly .The court 
said the prisoner be released.^ -"^  
In general the crime must be one with respect to which 
there is general agreement among civilized nations, the kind 
of amount of evidence to be adduced as proof and the 
punishment assigned to the offence. Request for the 
extradition of fugitive criminals are presented through the 
diplomatic representatives residents in the foreign state. 
Upon receiving the request the government institutes, a 
judicial investigation to determine whether there is 
sufficient evidence, in accordance with local law to warrant 
apprehension of the fugitive. 
Court in common law countries require broadly speaking, 
that a requesting state make out a prima facie case of guilt 
'° Oppenhier. op. cit. pp-701-702. 
®^  Extradition case of Samuel Insull. American Journal of International La-v, 
Volume 28, 1534, p-30S. 
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against an alleged fugitive offender justifying his committal 
for trial under their own legal system before they will grant 
extradition for the purpose of prosecution. No such evidence 
is required in respect of convicted fugitive, persons 
convicted in abstentia however, count as accused persons for 
the purposes of extradition. 
In contrast most civil law countries or continental 
countrie reject this requirement as such provision are 
unknown in treaties. The verification of the extradition 
request is a more or less formal one. Supporting documents 
must enclosed a copy of the warrant of arrest or judgement, 
the legal characterization of offence, information regarding 
the identity of the offender and at most a summary of the 
relevant facts. Prima facie evidence is here considered as an 
unnecessary requirement that will often Jeoparadize the 
performance of Justice civil law countries do however request 
additional evidence including evidence of guilt if from the 
circumstances of the case, there is reasonable doubt as to 
whether the requested person has in fact committed the 
offence, or where there is reasonable suspicion that the 
returnable offence charged to the fugitive is not genuine.^^ 
While there is almost unanimity that a prima facie case 
must be established against the fugitive before the order for 
his surrender is passed, the quantum of evidence required 'ior 
the purpose and the extent of powers of inquiring magistrate 
B2 Encylopedia of p u b l i c I n t e r n a t i o n a l law volume 2, E l s v i e r , 19^5, p:-329-
330 
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are often the subject matter of controversy. Two school of 
thoughts operate in this area. One school expects the 
magistrate has to be satisfied that the prima facie evidence 
exists against the accused and the evidence laid before him is 
enough to cause conviction of the fugitive. In the absence of 
such evidence the magisterate must discharge the fugitive.^^ 
In case of C.G. MENON V. State of Madras 1953. The Madras 
high court held: "To surrender a fugitive offender without a 
prima facie case being made out is opposed to principle of 
natural justice"®^ 
The other school claims that extradition proceedings are 
not criminal proceedings, nor is the magistrate an adjudicator 
magisterial inquiry is just a hearing "to determine whether 
adequate grounds exist to warrant returning the fugitive to 
the custody of the requesting state"^^ Thus, there must be 
prima facie evidence of the guilt of the fugitive criminal 
before he is surrendered to the state demanding his 
extradition. If there is no such evidence the fugitive can not 
be extradited.®^ "In the TARASOV extradition case, where on 
the receipt of the requisition from the Soviet Embassy in 
India in January 1963 the extradition of Vs. Tarasov a soviet 
^^  Hingorani. R.C., Modern International law, IBH publishing,India, 1978, 
p 167. 
*^  C.G. Menon V. State of Madras A.I.K. 1953. Madras 763. Also see 
extra Ltion proceedings of Samuel Insull in American Journal of Internat Dal law 
1934, p 362. 
^^  Alona Evans: "Reflection upon political offences in International 
practice", American Journal of International Law, Volume 57, 1963, p 21. 
** Chavan R.S., an approach to International law, 2nd edition, 1983, 
sterling publication N.Delhi,pp 166. 
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citizen who was alleged to have committed a threat on the 
Soviet ship , in the case of Tarasov on the basis of 
evidence produced, the magistrate came to the conclusion that 
no prima facie case was established against the offender 
, the degree of proof should be higher than in the 
ordinary prosecution and that the evidence must be 
incovertible raising probable and strong presumption of the 
offence against the accused , the magistral 3 held 
travasov therefore be discharged". ^  
As a general rule, followi-j offences are not subject to 
extradition proceedings: military offences, for example 
desertion, triffling offences, regligous offences and 
political crimes. The definition of political offences has 
given rise to difficulties in interpretation, which different 
countries have tried to solve in different ways. For e.g. the 
case of R.V. Governor of pentonville prison, exp. cheng, 
(1973) A.C. 931; R.V. Governor of wilson Green prison, exp. 
Little Joh, (1975) 3 E.R. 208; R.V. Governor of pentonville, 
exp. Budlong, (1980) l All E.R. 701; 712-14. In recent years 
there has been a tendency to exclude acts of terrorism from 
the catagory of political offences. To give strength to this 
approach the European convention on the suppression of 
terrorism act 1978 gives effect to the convention in English 
law. 
Extradition is granted only if asked for, and only after 
the formalities have taken place which are stipulated in the 
^ Ibid, p-166 
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treatii-es of extradition and the extradition laws if an_),.lt is 
effected through handing over of the criminal by the police of 
the extraditing state to the police of the prosecuting state. 
According to'-most extradition treaties it is a condition of 
extradition that the surrendered individual shall be tried and 
punished for those treaties exclusively for which extradition 
has been asked and granted, or for those atleast which the 
extradition treaty concerned enumerates. If an extraditable 
individual is tried and punished for another crime, the 
extraditing state has a right to complain.^^ 
(4) Condition of reciprocity: The extradition of fugitive as 
a matter of comity, in the absence of treaty or outside 
the provisions of an existing treaty is practiced in many 
countries. Usually it is conditioned on reciprocity. 
Traditionally the principle of reciprocity under lines 
the whole structure of extradition. Where general 
extradition relation are established by virtue of a 
treaty, reciprocity to a large extend is guaranteed, 
although even here optional grounds for denying 
extradition may result in the inecjuality of reciprocal 
obligation extradition in the absence of treaty is the 
field where the principle of reciprocity is mainly 
applied here surrender takes place usually only after 
assurances of reciprocity have been expressly given by 
the requested state. The precondition of strict 
reciprocity however is increasingly considered as being 
*^ OppenhieTi, op. cit, p 702, 
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determiental to the interest of the justice. Some recent 
extradition treaties and statutes, therefore, either do 
not mentioned reciprocity at all; or allow considerable 
exception, or express the principle in optional term, 
thus concieving reciprocity as a political maximum rather 
than a legal precondition.®^ 
Regarding the practice of United States and United 
Kingdom, the opinion prevails that there is no autl: irity to 
extradite apart from treaty or statute. In the case, ARGULLES 
was Surrendered to Cuba in 1864, United States granted the 
request but the authority of the executive to extradite in 
such circumstances is at least doubtful. Since United States 
do not grant extradition in the absence of treaty it refrains 
from requesting extradition either in the absence of treaty or 
in cases not covered by a treaty in force. It has 
occasionally in exceptional circumstances sought the surrender 
of the fugitive as an act of courtesy while explaining that it 
is not in a position to reciprocate, and has on numerous 
occasion accepted the surrender of fugitive criminals which 
the state of asylum was willing to return. It has also 
prosecuted and punished fugitives recovered in an irregular 
way on the principle that the fugitive is in no way position 
to object to such irregularities.^° 
The extradition legislation of a number of states 
330. 
*' Encyclopedia of public International Law. Volume II, Elsvier, 1995, F-
*" Encyplopedia of social Sciences, Volume 5 Edwin R.A., Seligman, Kacmilan 
Co. New York, 1962 pp-41-43. 
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requires guarntee of reciprocity as a condition of preceedent 
to its operation in the absence of a formal treaty. The German 
extradition law of 1929, which like the French law was 
designed to operate with respect to countries with which no 
treaty obligation exist, specifically provides, that 
extradition is not permissible if reciprocity is not 
guarnteed. Law of 23rd December 1929; Article 4 (1) Harvard 
Research Draft 1935 also refers to the same poim . Similar 
provision are contained in the laws of Argentina, Austria, 
Belgium, Iraq, Japan, Luxembourg, Peru, Spain, Switzerland and 
Thailand. ^^ 
Extradition of fugitive offenders:- closely connected 
with the question of territorial asylum is the matter of 
extradition of fugitive offender. It is generally recognised 
under International law that a state in whose territory a 
crime has been committed is entitled to try and punish the 
offender irrespective of whether he is a citizen of the 
country or an alien. States possess this right by virtue of 
their territorial sovereignity and several states possess this 
right by virtue of their territorial supremacy, and several 
states also excercise criminal Jurisdiction over their 
nationals even in respect of crimes committed abroad. The 
question of extradition of a fugitive offender arises when a 
person after cotrmitting a crime in a particular country leaves 
its territory and take refuge in another state. It the state 
in whose territory the crime has been committed is anxious to 
'^  Shearer. I.A. op.cit, pp-3l-32 
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try and punish the offender, it would naturally have to 
request the other state to hand over to it, the person accused 
of the crime. Such a request would normally be conveyed 
through its diplomatic agent to the government of other 
state. When no diplomatic relation exists, it is however open 
for the government to approach the government of the other 
state directly or through other agencies, if such a request is 
received the government of the state which he s been requested 
for surrender of the criminal would naturally have to consider 
the question, as to whether the person concerned should be 
extradited, and in coming to a decision in this regard, it must 
follow certain well known rules under International law. ^ ^ 
The Jurisdiction of a state over all persons with in its 
territorial boundries and its rights in consequence to punish 
them for violation of its laws is frequently defeated for the 
time being by the escape of an offender into the jurisdation 
of neighbouring state. So strictly is the independence and 
sovereignity of states interpreted that not even the 
repression of the most outrageous crimes will warrant the 
excercise by one state of the slightest act of jurisdictional 
authority with in the territory of another state.^^ 
'In the famous case of FRANCE V.GREAT BRITAIN concerning 
Savarkar, this Indian British Subject who was prosecuted for 
high treason and abetment of murder and vas being conveyed in 
Sen. B., A Diplomat's handbook of International law, Martinus Nijhoff, 
1979, p 360. 
'^  Fenwick charles: International law, 3rd edition, Appleton century croft, 
1971, pp 388 389 
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P.O boat Morea to India for the purpose of standing his trial 
there, escaped to the shore on October 25, 1910 while the 
vessel was in the Harbour of Merseilles. He was however seized 
by a French policeman who eroneously and without further 
formalities reconducted him to the boat Morea with the 
assistance of individuals from the vessel who had raised a hue 
and cry. Since Savarkar was prima facie a political criminal, 
France demanded that Great Britain should give him up in a 
formal way but Great Britain refused to comply with this 
demand, and the parties therefore agreed to have the conflict 
decided by the court of Arbitration at the Hague. The award 
while admitting that an irregularity had been committed by the 
reconduction of Savarkar to the British Vessel, decided in 
favour of Great Britain asserting that there was no rule of 
International law imposing in circumstances such as those 
which have been set out above, any obligation on the power 
which has a prisoner in its custody to restore him on account 
of mistake committed by a foreign agent who delivered him upto 
that power. It should be mentioned that the French Government 
had been previously informed of the fact that Savarkar would 
be a prisoner on board the Morea while she was calling at 
Merseilles and had agreed to this'.^^ 
Thus it can be said that under these circumstances a 
mutual interest in the maintenance of law and order and the 
"* Oppenhiem, op.cit., p-703. Also see the American Journal of International 
Law, Volume 5, 1911, p 308 412. 
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administration of justice has led nations to co-operate with 
one another by surrendering fugitive criminals to the state in 
which the crime was committed. This surrender in compliance 
with a formal demand and in accordance with conditions 
attached assumes the status of treaty agreement. 
Section 26 of the British Extradition Act defines a 
fugitive criminal as any person accused or convicted of an 
extradition crime committed with in the jurisdiction of any 
foreign state who is in or is suspected of being in some part 
of her Majesty's dominions. This definition is similar to that 
in section 2 of the fugitive offenders act 1881, which deals 
with rendition of criminal within the commonwealth. 
Act 1881 applies: 
*Not merely to person who has left one part of his 
Majesty's dominion for the express purpose of avoiding trail 
but to any person who is accused of having committed an 
offence in one , part and is found in another part of his 
Majesty's dominion. 
In the case of R.V. GODFREY 1923 a person was held to be 
fugitive in England for the purpose of extradition to 
Switzerland, although he had not been in Switzerland at time 
of commission of the offence which had been perpetrated 
through an agency.^^ 
The question of fugitive character of the offender is 
linked with the question of place of commission of the act. A 
criminal act may be committed. Simultaneously in one or more 
O'connel D.P., Volume II, Oceana publication^1965, pp-796-797. 
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states and the problem of territorial competence may be acute, 
as in Godfrey case 1923 the two states in question are the 
requisitioning. Some civil law jurisdiction reserve primary 
competence to prosecute in these cases to the requisitioned 
state. An associated problem is whether extradition may be 
granted when the offence, though a violation of the law of the 
requisitioning state is not actually committed on its 
territory. By the doctrine of constructive presence of the 
accused at the place of the act's effect he may be held 
extraditable. Most treaties do not contain provision's 
covering the commission of offence outside the requistioning 
state and hence the acts must be connected territorially by 
means of their effects.^^ 
DOUBLE JEOPARDY - The general practice of states is to 
refuse extradition if the person sought to be extradited has 
already been tried and discharged or punished or still under 
trial in the requested state for the offence for which 
extradition is demanded. Laws of most of the countires contain 
provision providing against double. Jeopardy for the same act. 
Article 3 (b) of the monitevides connention of 1933 and 
Article 2(5) of the central American convention of 1934 
provide protection against double Jeopardy. However Article 9 
of the Harvard Research draft 1935 makes the protection 
against double Jeopardy only permisi\~e and not mandatory.^^ 
'* Ibid, p-797. 
Harvard Research draft on extradition volume-29 American Journal of 
International laWj1935, p-377. 
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The general practice of states require some kind of proof 
of the offence having been committed in the territory of the 
requesting state and also proof of the fact that it is the 
person sought who had committed the crime. The practice of 
states with regard to evidence of the guilt of the person 
claimed, which is required to support the extradition varies 
from state to state. This is due to the differences of 
emphasis which is placed, on the one hand upon the importance 
of International co-operation in the matter of suppression of 
crime and, on the other, upon the protection of the 
individual against oppression. ^ ^ 
Extradition Procedure: 
Extradition proceedings are initiated only upon formal 
request, usually communicated through diplomatic channels and 
supported by those documents specified by the applicable 
extradition treaty or, in the absence thereof, by the 
extradition act of the requested State. Most extradition 
treaties and statutes provide for the possibility of 
requesting for a limited period pending receipt of a formal 
request the provisional arrest of an alleged fu.gitive 
offender, either by means of rapid communication or on the 
basis of an international warrant of arrest issued by 
Interpol. 
The extradition procedure itself is not usually the 
subject-matter of extradition treaties but is left entirely to 
'^  Sen. B. Op. cit, p-366. 
-99-
the requested State, including the questions if, to what 
extent and at which stage of the proceedings judicial 
protection is available to the fugitive. 
While in common law countries the lawfulness of rendition 
may be reviewed in habeas corpus proceedings, civil law 
countries make surrender dependent upon a prior criminal 
court's ruling on its admissibility; if extradition is 
declared inadmissible, this decision ii usually final, 
otherwise surrender is left to the executive's discretion. As 
a rule, the requesting State has no standing in any of these 
judicial proceedings. 
Most extradition acts governing extradition procedure 
provide for return by consent for instance simplified 
extradition, informal surrender in cases where the fugitive, 
duly instructed, waives formal proceedings either in writing 
or before a court or commissioned judge. If so vjloing, the 
fugitive in some countries also loses the protection under the 
speciality rule, in others the speciality rule may be waived 
separately. A validly declared waiver is usually irrevocable. 
Expenses resulting from return proceedings in the 
requested State are met by that State; some treaties provide 
that exceptional expenses (e.g. for air transport) are to be 
borne by the requesting State. 
Notwithstanding the fact t at resolutions of 
international conferences and associations encourage States to 
grant extradition also in the absence of an extradition treaty 
and that new forms of legal assistance in criminal matters 
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l ike the t r ans fe r of criminal proceedings and the execution of 
foreign judgements may diminish the importance of ex t rad i t ion , 
e x t r a d i t i o n t r e a t i e s will remain of primary importance as the 
only source of a S ta t e ' s duty to e x t r a d i t e . 
The fac t that States continue to conclude new ex t rad i t ion 
t r e a t i e s and to replace older t r e a t i e s by new ones c lea r ly 
under l ines t h e i r necessi ty. Uniform ex t rad i t ion systems in a 
given geograph: ::al area do have t h e i r advantages, but one may 
doubt whether mul t i l a te ra l conventions, r e f l ec t ing only the 
minimum standard of jo int convic t ions , abstaining often from 
providing the necessary d e t a i l s and being subject to 
r e se rva t i ons , are the best so lu t ion to the problem. B i l a t e r a l 
e x t r a d i t i o n t r e a t i e s have proved more f l ex ib le in t h i s respect 
and should be given preference. 
CHAPTER III 
PROBLEMS OF DEFINITION 
OF POLITICAL CRIMES 
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CHAPTER - III 
L 
PROBLEMS OF DEFINJ^ TION OF POLITICAL CRIMES 
Since the middle of the eighteenth century the practice 
of extradition has gradually developed. Till date, today there 
are scne 3 50 extradition conventions, all bilateral in nature 
on the basis of these bilateral treaties law of extradition 
has developed. These conventions regulate the various phases 
of extradition procedures and in most instances contain an 
article concerning political offenses. This circumstance, 
combined with the fact that political offender are numerous 
makes the problem of political offenders in extradition one of 
current importance. The recent political uprising, political 
refugees or political criminals in Spain, Cuba, Italy, Russia, 
France and Germany come readily to mind. 
Historically extradition >?as the means resorted to for 
the surrender of political offenders. These were the persons 
guilty of crimes, which included, treason, atteiipts against 
monarchy, or the life of a monarch and even contemptuous 
behavior towards the monarch. The first known European treaty 
which dealt with the surrender of political offenders was 
entered in 1174 between England and Scotland. It was followed 
by treaty in 1303 between France and Saovy. In the XVIlth 
century Hugo Grotuis gave the practice, a theoretical frame 
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work, which is still the cornerstone of classic extradition 
law. Until the nineteenth century extradition constituted a 
manifestation of co-operation between the family of nations as 
attested by various alliances in existence between the 
reigning families of Europe. -^ 
According to oppenhiem, before the French revolution the 
term political crime was unknown in both the theory and the 
practice f law of nations, and the principle of non-
extradition of political criminals was like wise non-existing. 
Moreover, writers in the sixteenth and seventeenth centuries 
did not at all object to such a practice on the part of the 
state, on the contrary, they frequently approved of it. It was 
indirectly due to French revolution that matters gradually 
underwent a change, since this event was the starting point 
for the revolt in the nineteenth century against depotism and 
absolutism through out the western part of European continent. 
It was then that the term political crime arose and article 
120 of the French Constitution of 1793 granted asylum to 
foreigners exiled from their home for the cause of liberty. On 
the other hand, the French emigrants who had fled from France 
to escape the reign of terror, found an asylum in foreign 
states. •^ 
Historically, the non-extradition of political offenders 
is a rjmparatively recent development in international law 
cha 
^ Bassiouni. M.C: International terrorism and political crime.(edited) 
rles Thomas, USA, 1975, p.398. '' 
2 Oppenhiem: International law. Lauterpacht, Edited, 8th edition, Volume 1, 
Peace, 1955, p-704 . 
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Early extradition cases usually concerned the surrender of 
persons sought for political offenses; and the few extradition 
treaties entered into prior to the 19th century were concluded 
exclusively or primarily with a view to the surrender of 
political offenders. ^  
The medieval State, whose interests and personality were 
in most instances identifyed with those of the reigning 
dynasty, was primarily interested in defending the political 
system, and sought above all to punish those who endangered 
it. The then existing means of communication made it difficult 
for criminals to escape even to neighboring countries, and 
once they succeeded in so doing, it was equally troublesome to 
bring them back. The country where the act was committed was 
seldom sufficiently concerned with the desirability of 
bringing common criminals to justice to put the machinery in 
motion whereby such criminals surrender might have been 
obtained from the State of refuge. Nor had the country of 
refuge any keen interest in handing over the fugitive:there 
was little, if any, conscious feeling of the existence of an 
international community which may have an interest in the 
suppression of common crimes; hence there was no incentive to 
cooperate to that end. •* 
There was a complete reversal of attitude in this respect 
.^ Moore. J.B. 'Extradition', Volume 1, 1891 pp-303-326 
*. On the difficulty of defining political offences. See the nature and a 
definition of political offence in international extradition discussion by 
J.Reuben Clarke Jr. Fredrick R. Coudert Julian Mack, 5, Proceedings of American 
Society of International Law, 1909, p-95. 
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in the early part of the 19th century, when the making of 
extradition treaties really got under way, and from the turn 
of the century States began to refuse to extradite persons 
sought for political offences, and this practice rapidly 
became general. 
While various reasons have been assigned in explanation 
of this change, and several nations claim the distinction of 
having initiated the practice of non-extradition of political 
offenders, it seems that the THI5 may be explained by 
two main factors: 
(i) The evolution of political institutions following the 
French Revolution; 
(ii) The growing consciousness of the interdependence of 
nations following the Industrial Revolution. 
As to the first, the more liberal, representative forms 
of government which gradually replaced the absolutistic, 
dynastic governments of the Middle Ages, caused public opinion 
and, under its pressure, the various branches of the 
governments themselves, to look from a different angle at acts 
committed with a political motive or in furtherance of a 
political objective. 
As to the second, the appearance of the steam engine and 
the increasing rapidity of the means of transportation made 
escape ^rom one country to another easy and convenient. With 
the gradual realization of the interdependence of States and 
of the existence of an international community, extradition 
shifted its basis and aim and, instead of serving as a device 
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in the furtherance of a policy, it became an instrumentality 
of the more effective administration of justice and a method 
of cooperation among States in the suppression of crime. 
The French revolution of 1789 and its aftermath started 
the transformation of what was the extraditable offence par 
excellence, to what has since become the non-extraditable 
offence par excellence. In 1833 Belgium became the first 
country to enact a law c i the non extradition of political 
offenders and by the beginning of the nineteenth century 
almost every European treaty contained an exception for 
political offenses. By 1875, the practice was sufficiently 
established that the determination of what constitutes a 
political offence was reached in accordance with the laws of 
the requested state. This development gave rise to the 
increase role of the Judiciary in the practice, which except 
for England and Belgium had played no part in the process. The 
political offence exception is now a standard clause in almost 
all extradition treaties of the world and is also specified in 
the municipal laws of many states.^ 
According to whiteman. ^ .... 'Most extradition laws and 
treaties provide that extradition need not, or shall not be 
granted when the acts with which the accused is charged 
constitute a political offences or an act connected with 
political offence. G nerally, a distinction is drawn between 
"purely" political offence e.g. treason, sedition, and 
^ Bassiouni. M.C., op. cit. p-399 
Whiteman, Digest of International law, volume 6, 1968, pp-799-8CC. 
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"relative" political offenses or offenses of "political 
character" e.g. murder cotnmitted in the course of a rebellion, 
although generally both types are excepted from 
extradition In the case of laws and treaties which 
contains a list of specific offenses for which extradition 
shall be granted, exception of 'purely' political offenses is 
usually considered unnecessary since such offenses may be 
excepted by merely not being included in the list. However, 
provision is often made regarding * relative' political 
offenses" 
Even though, widely recognized, the term political 
offence is Seldom defined, in municipal legislation and 
judicial interpretations, which have been the principal source 
for its significance and application. Thus it eludes a precise 
definition, with no clear cut statement of policy concerning 
the treatment to be accorded to political offenders. A matter 
of uncertainity and doubt prevails because of lack of 
agreement as to what constitutes a political offence. 
The term political offence in extradition covers a broad 
interpretation. On one hand it refers to purely political 
offenses that is offenses against the political organization 
and governments of a state, injuring only public rights, and 
containing no crime element v/hat so ever, and secondly, it 
refers to what are commonly t< rmed relative political offence, 
i.e. offenses in which a common crime is either implicit in or 
connected with the political act. The problem arise with 
respect to the latter, as pointed out by M.De Vischer: 
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" The difficulty connected with political offenses arist 
mainly from the fact that, in connection with extradition an 
exceptional extention is given to the concept of" political 
offence". Ordinarily a political offence is purely political 
offence, i.e. one not accompanied by any offence against the 
ordinary law; but inconnection with extradition the conc^ ti.£U3 
is frequently extended to cover ancillary offenses, i.e. 
offens* s against the ordinary law connected with political 
acts or events. ^  
Harvard Research draft convention on extradition ^ 
attempted to define more specifically the meaning and 
application of political offence. After recognizing that the 
requested state may decline to extradite a person whose 
> 
extradition is sought either for an act which constitutes such 
an offence or with the object of prosecuting him for such an 
offence. The term political offence as used in the convention 
includes, treason, sedition and espionage, whether committed 
by one or more persons,- it includes all offences connected 
with the activities of an organized group directed against the 
security of governmental system of the requesting states and 
it does not exclude other offenses having a political 
objective. The draft recognizes that extradition may be 
declined for military offenses, defining a military offence as 
punishable only as violation of a military law or regul'tion 
^ Deere. Lora. " Political offenses in the law and practice of Extradition". 
American Journal of International law, volume 27, 1933, p.247-248. 
* Harvard Research Draft Convention on extradition. Article 5, American 
Journal of International Law, (Suppliment), 1935.pp. 
-108-
and which would not be punishable as a violation of a civil 
law if the military law or regulation did not exist. The draft 
also admits the possibility of a reservation as to fiscal 
offenses defining them as, offenses in connection with the 
customs or revenue law of a state, and not involving misuse of 
public funds.^ 
The principle of non-extradition of political offenders 
was gaining ground by the firm attitude of Great Briiain, 
Switzerland, Belgium, France and United states the principal 
later conquered the whole world but difficulty arose with the 
concept of political crime. According to Oppenhiem many 
writers consider a crime 'political' if committed from a 
political motive, others call 'political' any crime committed 
for a political purpose. In re COLMAN 1947. °^ The Paris 
court of appeal decided that a fugitive from Belgium accused 
of intelligence with the enemy and carrying arms against 
Belgium could be extradited on the ground, that such offenses 
were common and non political crimes in character. •^•'^  
A unique extradition case for which there was no 
precedent in International law was presented on January 15th, 
1920, when the supreme council, representing the allied and 
associated powers, addressed an official demand to the 
government of Holland calling upon it 'to deliver in to hands 
' Fenwick Charles: International law, 3rd edition, applenton century croft 
1971, pp.395-396 
^°. Colman case. Annual Digest of International Law, No.67, 1947, pp.126-140 
n . Oppenhiem. Op cit., P-707. 
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William Holenzollern, former Emperor of Germany in order that 
he may be put on trial" The demand for extradition had its 
origin in Article 227 of the treaty of Versailles, which 
stated that "the Allied and associated powers publicly 
demanded Willam of Hohenzollern, former German Emperor, for a 
supreme offence against international morality and the 
sanctity of treaties". Provision was made for a special 
tribunal to try the accused. In its decision the tribunal was. 
to be guided by the highest motive of International policy, 
with a view to vindicate the Solemn obligation of 
international undertakings and the validity of International 
morality. A request for surrender of the Emperor was to be 
addressed to the Government of Holland.-"-^  
In its reply the Dutch government called attention to the 
fact that Holland was not a party to the treaty of Versailles, 
and that in consequence the case must be judged by the 
municipal laws of the state and its national traditions. The 
decision reached was that neither "the constituent laws of the 
kingdom, which are based upon the principles of law 
universally recognized, nor the agelong tradition which has 
made this country always a ground of refuge for the vanquished 
in international conflicts" permitted the government of 
Ho] land to accede to the request made upon it.-^ -^  
Some writers call crime to be political when comir tted 
^^  Fenwick C h a r l e s . Op. C i t . , P .393-394. Also see S c o t t . J .B . "The t r i a l 
of the Kaiser , ed . E.M.House and Seymour. 
1 3 I b i d , pp 395-396 
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with a political purpose, "The FORT case in Germany 1921 where 
two persons who were accused of having murdered the Spanish 
Prime Minister Dato in 1921, and had fled to Germany, were 
extradited, although the German Spanish treaty precluded 
extradition for political offenses, on the ground that the 
alleged murder was an act of revenge, possibly arising out of 
a political motive, but not committed with a view to achieving 
a political olject. '^^ There are some other writers which 
recognise a crime only as political when committed both from 
a political motive and at the same time for a political 
purpose, and lastly even some writers confine the term 
political crime to certain offenses against the state only, 
* 
such as high treason and the like. Upto present day all 
attempts to formulate a satisfactory conception of the term 
have failed, and the reason for the thing will, probably for 
ever exclude the possibility of finding a satisfactory 
definition.^^ 
Starke says different criteria have been adopted for 
defining the political crime 
(a) The motive of the crime; 
(b) The circumstances of its commission; 
(c) That it embraces specific offences only for example, 
treason, or attempted treason. A number of bilateral treaties 
after the second world war, including the paris peace treaty 
Oppenhiem. International Law, 9th edition, (ed.) Robert .nnings and 
Arthur Watts, Volume 1, Peace, 1992, P. 946 
^\ Ibid. (1992), p 946-947. 
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1946 with Italy, Romania, Bulgaria, Hungary and Finland, have 
provided for the surrender of quisling, persons guilty of 
treason and so called collaborationist with the enemy 
occupying authorities. 
(d) The act is directed against the political organization as 
such of the requesting state.-"-^  
Two important cases need to be mentioned here, which came 
before the English courts. 
In, In Re CASTIONI 1890, a Swiss subject, charged with 
willful murder of a member of the states council of the Canton 
of Ticino who was arrested in England at the request of the 
Swiss Government. The extradition was opposed on the ground 
that the act was committed in course of an uprising against 
the government of the Canton and, therefore, a political 
offence for which extradition is barred under section 3 of the 
British extradition act. Reversing the Mejisterate decision, 
the court of Queen bench discharged Castioni. In considering 
the question of what constitutes a political offence, the 
court said : "the question really is whether, upon the facts 
it is clear that the man was acting as one of a number of 
persons engaged in acts of violence of a political character 
with a political object, and as a part of the political 
movement and rising in which he was taking part". ^'' 
It was held that an offence has a polit cal character 
^^Starke. J.G. Introduction to International Law, 8th edition, 1989, 
Buttersworth, pp-354-355. 
'^. For a detail analysis of this case see, Piggot, "Extradition", 1910, pp-
50 56 
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if it was "incidental to and formed part of political 
disturbances", i.e. it was committed" in the course of "and" 
in furtherance of" the political disturbance. •'•^  
In contrast with the above 'decision, the same British 
Court rendered and opinion In In Re MENUIER 1894, a French 
anarchist, charged with wilfully causing two explosion in 
France was arrested upon the request of French government. The 
extradition was opposed on the ground, inter alia that the act 
was of political character. Application for the Habeous Corpus 
was refused. The court saying "it appears to me that in order 
to constitute an offence of a political character, there must 
be two or more parties in the state each seeking to "impose the 
government of their own choice on the other and that if the 
offence is committed outside or the other in pursuance of the 
object, it is political offence otherwise not. In the present 
case there are not two parties in the state each seeking to 
impose the government of their own choice on the other; for 
the par'ty with whom the accused is identified by the evidence, 
namely the party of anarchy, is the enemy of all 
governments. Their efforts are directed primarily against 
general body of citizen. They may, secondarily and incidently, 
commit offence against some particular govenment; but the 
opinion that the crime charged was not a political offence 
within the meaning of extradition act" -^^ 
Green L.C. International law through the cases. London Institute of world 
affairs,1970, pp 412-414 
'^. Oppenhiem. Op cit. , pp 418-421 
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In another case"R V GOVERNOR OF BUXTON PRISON, EX. P. 
KOLEZYNSKI", 1955, the court further extended the meaning of 
political crime, "holding in effect that offences committed in 
association with a political object e.g. anti-communism, or 
with a view to avoiding political persecution or prosecution 
for political defaults, are political crimes notwithstanding, 
the absence of any intention to over throw an established 
government. Whether an alleged crime is "political", is a 
question to be determined by reference to the circumstances 
attending its alleged commission at the material time, and not 
in the light of motives of those who have instituted the 
prosecution proceedings and the corresponding application for 
extradition". ^ ° 
In this regard several decision by municipal courts 
indicate that extradition will not be denied for actual 
offenses, including crimes of violence having no direct and 
close relations to political aims although committed in the 
course of political controversy or by persons politically 
opposed to the requesting government. In the case SCHTRAKS. V. 
GOVERNMENT OF ISRAEL, 1964 Judge viscount Radchiffe upholding 
the view, that to be a political offence, the relevant act 
must be committed in the course of political opposition to a 
government or in the course of political disturbances. In this 
connection the question of war crimes give rise to 
difficulties, to some extend the issues involved are matters 
of degree, insofar as a war crime may or may not transcend its 
^° Starke J.G. op.cit., p-355. 
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political implication. International law leaves to the state 
of asylum, the sovereign right of deciding, according to its 
municipal laws and practice, the question whether or not the 
offence which is the subject of request for extradition is 
political crime.^ -"^  
So far all attempts to formulate a satisfactory and 
generally agreed definition of the term have failed. The 
difficulty lies in .arge part in there being no general 
agreement as to what degree of politcisation is needed in 
order to classify an act as 'political' , or indeed whether the 
act is to be regarded as political at all. What in the eyes of 
one state is a political movement seeking to achieve political 
ends within a state and such deserving a protection may be in 
the eyes of another, a band of criminals deserving punishment. 
Inspite of now universally acceptance of the principle of 
the non extradition of political offences. The application of 
this practice may raise very delicate problems due to the 
differenciation in determining what act constitute a political 
offence. No satisfactory and generally accepted definition has 
been found yet. An attempt is made to solve this thorny 
problem by defining the acts committed by individuals and 
groups. 
There are two types of political offences 
(i) Purely pol- :ical offence 
(ii) Relative political offence 
In this regard the difference in approach in the U.K. and 
Ibid, p-355-356 
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the U.S.A. t o the character isa t ion of offences committed by 
the ' P rov inc i a l I r i s h Republic Army' in Northern Ireland and 
other p a r t s of U.K. i s i l l u s t r a t i v e . For U.K. the I.R.A. 
members have committed t e r r o r i s t s offences which are crimes 
under l oca l law, while the U.S. Courts have denied the i r 
ex t r ad i t i on in several cases as being wanted for p o l i t i c a l 
offences.^^ 
Tod^y the p o l i t i c a l offence exception forms par t of every 
ex t r ad i t i on t r e a t y and s ta tu te between democratic countries 
but i t s cha rac t e r as a binding ru l e of customory law i s a t 
l eas t deba tab le . Treat ies and s t a t u t e s confine, themselves to 
excluding " p o l i t i c a l offences" or offences of a p o l i t i c a l 
character and "connected offences" from ex t rad i t ion leaving 
the c l a s s i f i c a t i o n of an offence as " p o l i t i c a l " to the 
requested s t a t e . 
Since a p o l i t i c a l offence wi l l a l so be an ordinary crime 
at the same time for in instance, crime such as murder, arson, 
theft and the l i k e , the p rac t ica l d i f f i c u l t y in any p a r t i c u l a r 
case i s t o determine whether the a l leged p o l i t i c a l element i s 
suf f ic ien t t o give the ordinary crime a suf f ic ien t p o l i t i c a l 
colour to ensure to the preprator p ro t ec t i on from ex t rad i t ion . 
This balance i s , in the f i r s t p lace , to be struck by the s t a t e 
from which e x t r a d i t i o n i s requested, in applying i t s laws as 
to le non-ex t rad i t ion of p o l i t i c a l offenders.^^ 
22 
Volume 74 The e x t r a d i t i o n of McMullen. Atr.erican Jou rna l of I n t e r n a t i o n a l Law, 
. 1980, p - 434 . 
23 Oppenhiem. 1992, op. c i t . p .965. 
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s' 
Lesser problems are posed by absolute or "purely" 
political offences e.g., treason, espionage, sabotage, defined 
as offences aimed directly and exclusively against the state, 
its Organs. The scope of the so-called "relative or related" 
political offences entails much greater uncertainity. 
Relative political offences are common crimes assimilated to 
political offences because the preparator pursued a political 
purpose or was politically motivated or it was committed 
incidentally to or in the course of and in furtherance of a 
civil war, insurrection or commotion.^^ 
The Purely Political Offence: 
The purely political offence is usually directed 
against the sovereign or a political subdivision thereof, and 
constitutes a subjective threat to a political, religious and 
racial ideology or its supporting structures or both without, 
having any of the elements of a common crime. The conduct is 
labelled a crime because the interest sought to be protected 
is the sovereign.The word sovereign includes all the tangible 
and intangible factors pertaining to the existence and 
functioning of the state as an organization. It refers to the 
violation of laws designed to protect the public interest by 
making an attack upon it a public wrong as in the case of 
common crimes. Such laws exist solely because the very 
political enti-ty, the state, criminalized sue . conduct for its 
^*. Encyplopedia of Pub l i c I n t e r n a t i o n a l Law, Volume-2 E l s v i e r , 1995 pp. 
331-332. 
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self-preservation. It is nonetheless deemed a crime because it 
violates positive law, but it does not cause a private wrong. 
Treason, sedition and espionage are offenses directed 
against the state itself and are, therefore, by definition, a 
threat to the existence, welfare and security of that entity, 
and as such, they are purely political offenses. A purely 
political offense, when linked to a common crime, loses is 
characteristic.^^ This is illustrated in the following case. 
In 1928, Germany sought the extradition from Guatemala of 
RICHARD ECKERMANN for the crime of murder. It was charged that 
in 1923 Eckermann a prominent member of secret organization of 
former German Officers in Germany known as the Black Army 
whose purported purpose was to protect Germany in case of 
attack by its neighbours and to supress communism and 
Bolshevism in Germany. When one Fritz Beyer tried to join the 
Black Army, the other members thought him to be a spy and 
Eckermann gave directions to a subordinate as a result of 
which Beyer was shot, killed and buried. The crime was not 
discovered until more than a year later. The subordinate and 
four others who took part were tried and imprisoned, but 
Eckermann escaped to Mexico and then to Guatemala. The case 
eventually came to the Supreme court of Justice of Guatemala, 
Eckermann claiming that the crime was political, particularly 
in the context of the abnormal conditions which prevailed in 
Germany after World War I as a result of social, political and 
economic upheavals. The Guatemalan constitution provided that 
^^. Moore. J. B. Extradition, 1891, Volume 1, p-308 
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"extradition is prohibited for political crimes or connected 
common ones."^^ In 1929, the court held that extradition 
should be granted. It stated" 
. . . .That the fact that Eckermann formed part of a 
patriotic society secretly organized to cooperate in the 
defense of his country cannot in any way tie the character of 
political crimes to those committed by its members.... 
Universal law qualifies as political crimes sedition, 
rebellion and other offenses which tend to change the form of 
government of the persons who compose it, but it cannot be 
admitted that ordering a man killed with trechery, 
unexpectedly and in an uninhabited place, without form of 
trail or authority to do it, constitutes a political crime.^ "^  
The Relative Political Offence: 
The concept of purely political offence is generally 
agreed upon and causes no difficulty. It is the relative 
political offence which is more complicated, because it is 
neither wholly political, nor yet wholly a crime, the question 
arises: where shall we draw a line? What are the elements 
which should be taken into consideration in making the 
decision and what is the relative weight which should be given 
to each? Should only the objective factor be considered, such 
as the nature of right which >-as been injured, or the actual 
extent of injury, or should subjective factors also be taken 
*^. Bassiouni. M.C. Op. Cit., P-404-406. 
".Ibid, p, 4c4. 
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into account, i.e.,the motive of the accused and the purpose 
which he wished to achieve? Can a general principle be laid 
down according to which all cases may be judged, or are the 
various possibilities so diverse that no general principle can 
be devised to meet all cases? Who is to make the decision? ^ ® 
The relative political offense can be an extension of the 
purely political offense, when in conjunction with the latter, 
a common crime is also committed or when without contmitting a 
purely political offense, the offender commits a common crime 
prompted by ideological motives. While the purely political 
offense exclusively affects the public interest and causes 
only a public wrong, the relative political offense affects a 
private interest and constitutes at least in part a private 
wrong but done in furtherance of a political purpose. The term 
relative political offense is at best a descriptive label of 
doubtful legal accuracy because it purports to alter the 
nature of the crime committed depending upon the actor's 
motives. There is nothing that makes a given common crime 
political because the nature of the criminal violation and the 
resulting harm constitute a private wrong which by definition, 
is a common crime. The actor seeks to use the offense or its 
impact for ulterior political purposes does not alter the 
nature of the act or its resulting harm, nor does its ulterior 
or ultimate purpose change its character. The circumstances 
attending :he commission of the crime and the factors and 
Deere. Lora. op. cit., American Journal of International Law, Volume-27 
1933. p-248-219. 
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forces which may have led the actor to such conduct render the 
motivation of the actor complex but not the offense. ^'^  
The uncertainty as to what constitutes a relative 
political offence effects the extradition process was much as 
the rule has grown up that political offender shall not be 
extradited. In the early practice this problem did not arise. 
This was because at first extradition was considered in a 
light differ nt from today. Instead of being a well regulated 
legal institution by which one state surrenders individuals 
accused of crimes committed beyond its borders to another 
state for trial and punishment, it was rather an arbitrary 
tool of kings by means of which they sought to gain control of 
person who had offended them. Common criminals were not worth 
the trouble and expense required to extradite them, it was the 
political offender who was the most dangerous, and whose 
surrender was to the common interest.^° 
Relative political offence have been commonly classified 
into connected and complex offenses. Those complex cases of 
crime in which the political offence comprises at the same 
time an ordinary crime such as murder, arson theft and the 
like but some categorically deny such complex crime as 
political but this opinion is wrong, since many political 
criminal have been extradited; inspite of this many complex 
crimes Plthough the deed may have been committed from a 
political motive or for a political purpose but are not 
. Bassiouni. M. C. Op. Cit. , pf>_ Z^q.^i/j 
Deere, op. cit. p-249 
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considered a political crime. For instance the case of MUBARAK 
ALT AND THE GOVERNMENT OF INDIA 1952. It was held with regard 
to a request for extradition for forgery that the court, could 
not inquire into the allegation that the case had political 
implication and that the accused would not receive a fair 
trial. This aspect of the decision probably had reference to 
the particular circumstances of the case. The possibility of 
a political prosecution being investigated under the color of 
a common law crime cannot, in principle be ruled out. Such 
cases have aroused the indignation of the world and have 
indeed enda'ngered the very value of principle of non-
extradition of political criminals. ^•'• 
The ideologically motivated offender is not likely to 
commit a single* or isolated criminal act. Most likely, the 
conduct will encompass several lesser included offenses or 
bear upon other concluded but related offense. These multiple 
offenses may either arise out of a single criminal act, a bomb 
placed in a plane which kills ten persons and destroys the 
plane will produce at least eleven different crimes or from 
the same criminal transaction, an elaborate scheme involving 
several different crimes related by the single design or 
scheme of the actor. These related offense technically may be 
considered included offenses whenever the elements of the 
higher degree offense are predicated on some or all of the 
elements of the lesser degree offense, xn which case the 
existence of the lesser included offense would only be 
Oppenhienvop-cit. p-708 
-122-
technical and not real. Other offenses deemed related but not 
included may be committed only by reason of the actor's design 
or by the necessity of the scheme, such as when one crime is 
only a stepping stone or a means to reach the ultimate act 
sought to be committed. Lesser included offenses are 
vertically related in that the elements of the lesser are 
included in the higher offense. Other related offenses are at 
best horizontally linked but only whenever the ac or's design 
relates them by reason of this scheme and not because of the 
interrelationship between the elements of the various offenses 
charged. This problem more than any other causes wide 
disparity in the application of the relative political offense 
in municipal laws and judicial decisions and, therefore, 
preclude uniform international practice.^^ 
However, three factors are taken into account: 
(1) The degree of the political involvement of the actor in 
the ideology or movement on behalf of which he has acted, his 
personal commitment to and belief in the cause (on behalf of 
which he has acted) , and his personal conviction that the 
means (the crime) are justified or necessitated by the 
objectives and purposes of the ideological or political cause; 
(2) The existence of a link between the political motive (as 
expressed above in (1) and the crime committed; and 
(3) The proportionality or commensurateness Df the means used 
(the crime and the manner in which it was performed) in 
^^ . Gutteridge. "The notion of political offences and the law of 
extradition". British Year Book of International Law, Volume 31, 1954, nn -171-
173 
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relationship to the political purpose, goal or objective to be 
served. The first of these factors is wholly subjective, the 
second can be evaluated somewhat objectively, and the last is 
"sui generis" . A dominant factor which emerges in the practice 
of all states recognizing the relative political offenses as 
falling within the purview of the political offense exception, 
namely that the political element must predominate over the 
intention to commit the common crime and constitute the 
purpose for the commission of that common crime. ^ ^ 
The sympathy of the liberal governments with political 
refugees received a sharp check as the result of numerous 
assasination of rulers during the second half of the ninteenth 
century. Murder committed in the course of a political 
uprising was obviously different from the futile murder of the 
head of a state by an irresponsible individual. Three 
practical attempts have been made to deal with such complex 
crimes. 
The first attempt was the enactment of the ^attente 
clause' by Belgeim in 1856. The rule that the political 
offences are not extraditable to subject to an exception which 
is contained in the attente caluse; that murder of the head of 
a foreign state or a member of his family is not be considered 
a political crime. Its necessity was first time felt in 
Belguim following the case of icquin in 1854 and thus the 
difference of interpretation concerning the extradition law of 
1833 was c.lso clearly demonstrated in this case in 1855-56 
. Ibid. P.-175. 
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France demanded from Belgeim the extradition of Jules and 
celestin Jacquin, French man accused of attempting to blow up 
the train carrying Napolean III from Lille to Calais. Jules 
was discharged on technical grounds, but the case of CELESTIN 
came before the Court of Appeals at Brusels which held his 
offence political by reason of the political character of the 
person against whom it was directed. The court of cassation 
annulled this decision, holding that Jacquin act was not 
political, nor was it connected with political offence. The 
court of Liege agreed with the court cassation. The Belgium 
Government was required by law to get the opinion of the court 
of Brussels, and this court, passing upon the question a 
second time, upheld its previous decision. Although this 
opinion was only advisory and not binding upon the government, 
the contrary decision of the court of cassation created an 
embarassing situation. Realising this French Government 
withdrew its demand.^ "* 
Consequently, Jequin was not extradited, but the Belgum 
Ministry immediately took steps to modify the extradition law 
so that similar offenses arising in the future should not be 
exempt from extradition. The government draft, submitted to 
the Chamber of Deputies, was finally adopted after a long and 
bitter debate. It was as follows. 
"An atterapt (attentat) against the person of the head of 
a foreign g^ \;-ernment or against the members of his family, 
when this attempt constitutes the act of murder, assassination 
'. Whiteman digest of International Law, 1968, pp.-812-819 
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or poisoning, shall not be considered a political offense or 
an act in connection with a political offense".^^ 
This clause, known as the Belgiam or attentat clause was 
soon widely adopted. Belgium and France incorporated it in all 
their extradition convention, except those in which the other 
contracting party refused to permit its insertion. It was 
incorporated in the extradition laws of Luxemburg, 1870; 
Russia, 1912; and Sweden, 1913. Its first appearance in a 
United States convention was in 1882, and it has been included 
in all United States conventions since 1909, except the recent 
one with Germany (1930) . Nine German conventions, concluded 
before 1918, which contained this clause. Until 1896 Italy 
refused to incorporate it in her conventions, on the ground 
that it wbuld conflict with her national law which recognized 
an offense against the sovereign as political. Its present 
inclusion in Italian conventions without any change in the 
penal law presupposes the acceptance of the point of view that 
denomination of an offense as political, for repressive of 
extradition. ^ ^ 
Switzerland and Great Britain are two important states 
which have found it impossible to accept the clause, although 
they are in sympathy with its purpose, Switzerland adheres to 
the theory of predominance which is based on the principle 
th=it any common offense can have a political character. Hence 
cAe cannot categorically deny a political character to Certain 
'. Ibid. p. 820 
^^ Deere op. cit. p-253 
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offenses, as is done by the attentat clause. Great Britain 
refuses to accept the attentat clause because it conflicts 
with British law, which states that offenses against the 
sovereign are, first of all, treason, and hence political. 
Apart from the Swiss and the British, there have been 
others who have found fault with the absoluteness of statement 
of the attentat clause, Lamasch criticized it as being at the 
same time too broad and too narrow. It is too broad in that it 
does not except the killing of a sovereign or a member of his 
family in open battle, or by a government de facto now 
overthrown. It is too narrow in that it destroys the right of 
asylum only for assassins of sovereigns, while it should den> 
a political character to every asassination regardless of the 
circumstances or character of the victim. ^ ^ 
Modifications of the clause are also found in recent 
extradition laws. The Finish law meets the criticisms which 
have been directed at the clause by omitting all reference to 
sovereigns or heads of states, and providing that murder or 
attempt at such, not committed in open battle, shall not be 
considered a political offense. The new German extradition law 
1929 provides that extradition is permissible for a willfu] 
crime against human life except in battle or open combat, a 
provision which has been incorporated in a convention with the 
United States. The liberty of these provision depends of 
course, upon:the interpretation which will be given as "open 
battle", "battle", and "open combat". The recent French 
^^  Ibid, p-253 
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ext radi t ion law (1927) contains no a r t i c l e correspon ng to 
the a t t en t a t clause.^^ 
The cr i t ic i sms d i r e c t e d against the a t t e n t a t clause have 
a l l been theore t ica l in na tu re . In pract ice no question has 
ar isen concerning i t , and since 1956 a l l s t a t e s have shown 
themselves wi l l ing and able to cooperate in the surrender of 
persons accused of a s s a s s i n a t i o n . If the HARTMAN CASE 1879 
cons t i tu tes an exception as some think i t was not th fault 
of the a t t en t a t c l ause . The detai"' of the case i s : 
A mine which Hartmann WF alleged to have placed, in 
December, 1879, on the r a i l r o a d running from Moscow to Koursk, 
exploded and caused a pasenger t r a in to be overturned. Soon 
thereaf ter the po l ice a Par i s arrested an ind iv idua l cal l ing 
himself Mayer, but whom the Russian ambasador claimed to be 
Hartmann and whose e x t r a d i t i o n he asked on the charge of 
having in ten t iona l ly damaged the railway and imperiled the 
passage of t r a i n s . Popular in t e res t was aroused and some 
claimed that Hartmann was a N i h i l i s t whose purpose had been to 
k i l l the Emperor by blowing up the Imperial t r a i n . The Russian 
Government denied any p o l i t i c a l character t o the charge 
against Hartmann. The French Government did not pass upon th i s 
question, however, but refused the e x t r a d i t i o n on other 
grounds fa i lu re to e s t a b l i s h iden t i ty and i n s u f f i c i e n t proofs 
of g u i l t . Francis Wharton considered th is as merel ' a p re t ex t , 
and thought the french government r e a l l y refused the 
ex t rad i t ion because i t d id not want to enter i n t o a s t ruggle 
^^. Gut te r idge . Op. C i t . , p . - 1 8 8 
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against the Socialist and Anarchist parties who maintained 
that the assassination of the Czar must be considered part of 
an insurrectional movement which one was obliged to consider 
political. -^^ 
Another attempt to deal with complexe crimes without 
detriment to the principel of non extradition of political 
criminals was made by Russia in 1881. Influenced by the murder 
of the ET oeror Alexander II in that year. Russia invited the 
powers to hold an international conference at Brussels to 
consider the prosposal that henceforth no murder, or attempt 
to murder, ought to be considered as a political crime. But 
the conference did not take place since Great Britain as well 
as France, declined to take part in it.'*° 
Due to lack of unanimity among the members of 
International Community no effective measures could be taken 
to combat complex crimes. In 1892 another attempt by 
Switzerland was made on a purely new basis. In that year 
Switzerland enacted an extradition law, Article 10 of which 
recognises the non-extradition of political criminals, but at 
the same time, lays down the rule that political criminals 
shall nevertheles be surrendered, in case the chief feature of 
the offence wears more the aspect of an ordinary than a 
political crime, and that the decision concerning the 
extrpJitability of such crimnals rests with the Bundesgerich^, 
the highest swiss court of Justice. The institute of 
'^ Ibid, p-189. 
*° Oppen^em. op. cit. p-709 
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International law at its meeting at Geneva in 1892 adopted 
four rules concerning the extradition of political criminals. 
41 
(A) The Extradition in English Law: In English law 
extradition requires authorisation by an act of Parliament, 
otherwise it would constitute a serious offence under the 
Habeous Corpus amendment act 1697. The most important act 1870 
'^hich empowers the crowns to make orders in council tr give 
effect to extradition treaties. There are separate acts 
dealing which extradition to or from common wealth countries, 
for instance fugitive offender act 1967 and Irland backing of 
warrants Republic of Irland at 1965. Such extradition is not 
covered by treaties but only by parallel municipal legislation 
in the United Kingdom and the other countries concerned Under 
the English law of 5.3(1) of 1870 act a fugitive crimnals 
"shall not be surrendered if the offence in respect of which 
his surrender is demanded is one of a political character, or 
if he proves to the satisfaction of the police magisterate or 
the court before whom he is brought on Habeous corpus, that 
the requisition for his surrender has in made with a view to 
try or punish him for an offence of political character". The 
act itself though in keeping with contemporary practice in 
matters of extradition of political refugees made no attempt 
to define a political offence.The task of giving a definition 
has been left to courts. '*^  
*^ Ibid, pp-709-710 
*^ Griege D.W.: International Law, Bultersworth, 1970, p 326-7 
-130-
To cases needs to be mentioned hear. IN RE CASTIONI 1891 
the British court defined it as an act of "done in furtherance 
of, done with the intention of assistance, as a sought of 
court act in the course of acting in a political matter, 
political rising or a dispute between two parties in a 
state""^ ^ 
In, in RE MEUNIER 1894 the court said " there must be two 
or more parties in the state each seeking to impose the 
government of their choice on the other.^* 
In other words, for an offence to be political in the 
eyes of english law it must be committed in the course of a 
political disturbance during which two or more parties in the 
state are contending and each one of them trying to impose the 
government of its choice on the 'other and it must be pursuance 
of that object. Difficulties have arisen in the case of 
refugees from Eastern Europe wanted for counter revolutionary 
activities, whose acts formally classified as ordinary crimes 
were directed against the government but not in pursuance of 
political disturbance. If it is policy to grant such persons 
asylum the english law on the subject is out moded, especially 
as the burden of proving that an offence is political is an 
accused Harikins J. in Re Castioni made it clear that his 
definition was not intended to be exhaustive, and the court of 
appeal in In RE KOLEZYNSKI 1954 the British Court extended 
the meaning of the political offence to include not only the 
*^ . Castioni case 1891. 
*•*. Meunier Case 1894 cited in 2QB 415, 419 N-9, p-523 
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political object to avoid political persecution or prosecution 
for the political deviation responded accordingly and modified 
it suffeciently to permit refugees to establish that although 
they were not involved in political disturbance, there 
extradition was sought for a political purpose. They were 
accordingly released. A fugitive is not permitted to argue 
that the requesting state is not acting in good faith, nor may 
be argue that if surrendered for a comr-on offence, he will be 
tried for a different offence of a political character, since 
the principle of speciality to which effect is given in the 
treaties and in the act, covers this point. *^  
In the case of 'SCHTRAKS V. GOVERNMENT OF ISRAEL 1955 
House of Lords argued that he was at 'adds" with' the 
requesting government of the country, and that the offence for 
which surrender is claimed was committed in furtherance of a 
political motive. A fugitive is not by strict rules of 
evidence in proving such, matter. Lord Radclife, refusing to 
define a political crime, stated that the idea which lies 
behind the pharase offence of a political character is that 
the requesting state seek extradition for reasons other than 
the enforcement of the criminal law in its ordinary aspect. 
Even in a case of political disturbance, if the requesting 
state is intent only to enforce the law there would be no 
reason to refuse extradition.''^  
"^  O'connel. DP. International Law, Volume II, Dobbs ferry Oceana 
publication, 1965, pp 799-800. 
*^  Ibid, pp-800-801 
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(B) Extradit ion Law of United S ta tes : 
There i s no s t a t u t o r y provision regulat ing e x t r a d i t i o n 
for p o l i t i c a l offences, although p o l i t i c a l offences are 
normally excluded by the terms of the t r e a t i e s entered in to by 
the United States , If a fug i t i ve claims that the offence for 
which h is surrender i s requested i s of a p o l i t i c a l charac te r , 
the issue i s f i r s t considered by the committing judge. If he 
finds in favour of the f u g i t i v e , the fugitive i s re leased , and 
tha t i s an end of the ma t t e r . If the judge holds t ha t the 
offence i s not of a p o l i t i c a l character , t h i s dec is ion may be 
reviewed on an a p p l i c a t i o n for habeas corpus. If t h i s 
appl icat ion i s unsuccessful , the Secretary of S t a t e has a 
f inal d i scre t ion whether t o review the f indings of the 
committing judge, inc lud ing the p o l i t i c a l na ture of the 
offence. 
While t h i s procedure i s general ly followed, i t must be 
rea l i sed that ex t r ad i t i on t r e a t i e s entered in to by the United 
Sta tes are not uniform. The extent of the j u d i c i a l power 
depends in par t , t he r e fo re , on the actual wording of the 
t r ea ty with the reques t ing s t a t e . 
In, in RE EZETA, "^^  the D i s t r i c t Judge had a consider the 
effect of a provision in the t r e a t y with Salvador t h a t "the 
provisions of t h i s t r e a t y s h a l l not apply to any crime or 
offence of a p o l i t i c a l cha rac t e r " . i t was h i s opinion tha t 
such a prohibi t ion extended to the action of the committing 
*''. "Ex t r ad i t i on proceedings in t h e case of Ezeta". American Law review, 
Volume 28, 1894, pp-784-879. 
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magistrate", and terminated "his jurisdiction when the 
political character of the crime or offence is established. In 
other words, he has no authority to certify such a case to the 
executive department for any action whatever". It was 
suggested, on the other hand, that the effect of terms similar 
to those contained in the Treaty between the United Kingdom 
and the United States of 1889 where a fugitive should not be 
surrendered, " if the offence in respect of which his 
surrender is demanded be one of a political character" . Would 
be to withdraw the issue from the courts altogether and place 
the obligation of complying with the treaty on the Secretary 
of State in whose hands the ultimate discretion to surender 
rested.'^ ^ 
While this suggestion may not be Completely accurate, it 
does demonstrate the possibility that different treaty 
provision might produce a different relationship between the 
judiciary and the executive. Whatever might be the precise 
effect of the treaty between Britain and the United States, it 
does not limit the jurisdiction of the American courts in the 
way that the Salvador treaty restricted it. Even if the crime 
for which surrender was requested by the United Kingdom was of 
a political character,it is the surrender that is prohibited; 
the offence itself does not fall outside the treaty.'^ ^ 
Even when the courts have decided that the offence for 
"•*. Moore. J.B. "The case of Salvadorean refugees", Volume 29, American Law 
Review, 1894, pp-798-799. 
*'. Briggs. W. International Law cases, volume 1, George and Unwin, 1970 pp-
342-343. 
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which surrender is requested is not of a political nature, the 
Secretary of State has a power to review their finding quite 
apart from any allegations of bad faith on the part of the 
requeting state. In 1908 the Russian Government requested the 
extradition of one RUDEWIZ who sought to establish that the 
crimes with which he was charged were political offences. The 
Commissioner who heard the proceedings found against the 
accused and transmitted the record of the he. ring to the 
secretary of State. It appeared that the fugitive had been a 
member of "Social Democratic Labour party", members of which 
at a local meeting had recommended the burning of certain 
premises and the killing of three persons. In the 
circumstances, the Secretary of State declined to surrender 
Rudewitz. The murder and arson were clearly political in 
nature, while additional acts of robbery committed in the 
course of the other offences must be considered incidental to 
those offences unless evidence could be produced separately 
identifying the fugitive with the robbery. No such evidence 
had been forthcoming.^° 
In the case of BURLEY 1876 ^^  the US asked his 
extradition from Canada on charges of piracy and robbery, 
assault with intent to commit murder. Burley and others who, 
unarmed and dressed as civilian had boarded the Americal 
steamboard the "Philo Parsons" later seized the vessel and 
^°. Hackworth Digest of International Law, volume 4, p.49 
". Extradition of Bennet G. Burley. Parliamentary papers (41), 1876, Volume 
(LXXXII), C-1528, Upper Canada Law Journal, New Series, 1856, P-34. 
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took property from the owners. Burley claimed his act had a 
Beligerent character and should a menifesto signed by 
Jefferson Davis which stated that the expedition was ordered 
and undertaken under the authority of the confiderate states 
and that the confederacy assumed the responsibility for the 
officers of the expedition. The justice held, however, that 
Burley should be extradited, for ever thought it was conceded 
that "he was an officer in the confiderate service", 
nevertheless this could not protect him from prosectuion on 
account of acts contrary to legitimate warfare. It was agreed 
that the members of the expedition had violated netural 
territory and the rights of neutral.^^ 
It is only in recent years that the United States Courts 
have 'paid much attention to the question of defining a 
"political offence". Although there were a number of cases in 
which it was necessary to decide whether or not a particular 
offence was political. There was little discussion of what 
constituted a political offence. IN KARADZOLE V. ARTUKOVID 
1957 it is interesting to note that the Circuit Judge referred 
at length to the English cases and judgments in which the 
question of definition was tackled. And, on a subsequent 
rehearing of the case, a U.S. Commissioner ventured to comment 
that "political character" or political offence had not been 
satisfactorily defined. "Generally speaking it is an offence 
against the government itself or incident to political 
uprisings. It is not a political offense because the crime was 
. Ibid. P-39. 
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committed by a politician. The crime must be incidental to and 
form part of political disturbances. It must be in furtherance 
of one side or another of a bonafide struggle for political 
power".^^ 
Although it is usually for the courts and not for the 
executive to make the primary determination of the political 
nature of an offence, in one situation of judicial view is 
that the matter is for the political arm of government to 
decide. This situation arises if the fugitive attempts to 
argue that, although the offence for which his extradition is 
sought is not in itself political or of a political character, 
the reasons why the requesting state is anxious to enforce its 
ordinary criminal law are political. In Re lincoln the accused 
asked for the proceedings to be adjourned in order' to give him 
an opportunity to produce evidence to show that he was being 
extradited for political reasons. Under the treaty, the 
British authorities could only try the fugitive for the 
extradition crimes (forgery and obtaining by false pretences) , 
but he alleged that the charges had not been brought against 
him until political considerations, arising out of anti 
British publications of his in the United States, had led the 
British Government to wish to punish him in order to interfere 
with his future public pronouncements. The District Court 
refused to allow the adjournment. It was not "part of the 
Court proceedings nor of the hearing upon thci charge of crime 
to exercise discretion as to whether the request is made in 
Briggs. Op. Cit., p-344 
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good f a i t h . Such matters should be l e f t to the Department of 
Sta te . The government of the United S t a t e s , through the 
Secretary of S t a t e , should determine whether the foreign 
government i s in fact able to exercise i t s c i v i l powers, and 
whether diplomatic and t r ea ty r e l a t ions a re being carried out 
and respected in such a way that i t i s safe to surrender an 
alleged cr iminal under a treaty.^^ 
Though the majori ty of Asian African count r ies recognise 
the p r inc ip l e of non-extradi t ion of p o l i t i c a l offenders, 
doubts have been cast on th i s doct r ine a t l e a s t by two 
countr ies , namely Ceylon and Indonesia. Ceylon considers chat 
in the matter of ex t rad i t ion no d i s t i n c t i o n should be made 
between ordinary crimes and crimes which amount to po l i t i c a l 
offences or crimes of a p o l i t i c a l na ture . Indonesia i s of the 
view tha t the d i f f i c u l t y in determining whether a crime is of 
a p o l i t i c a l cha rac te r or not may lead to complications and if 
the p r inc ip l e of non-extradi t ion of p o l i t i c a l offenders was 
accepted, i t would be d i f f i cu l t to determine in each case 
whether a person should be extradi ted or not , especial ly in 
the case of mixed offences which have both p o l i t i c a l and 
criminal e lements . Indonesia i s further of the opinion that in 
any event persons , who are not na t i ona l s do not enjoy 
p o l i t i c a l r i g h t s in a s t a t e and as such they cannot be said to 
have committed a p o l i t i c a l offence. I t i s fur ther suggested 
that an offence sha l l not be considered as of a po l i t i c a l 
nature if the re i s a preponderance of the fea tures of a common 
" .O 'Conne l . D.P. Op. G i t . , p . - 7 9 . 
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crime over the political motives or objectives of the 
offender.^^ 
The gratest number of cases regarding political refugees 
have arisen in Switzerland. That country, by reason of its 
geographical posi*:ion and the traditions and character of its 
people, early became a haven for political refugees. During 
the first part of the 19th century, however, the Powers 
surrounding Switzerland were apparently more concerned about 
the violation of asylum on the part of the refugees than in 
the presentation of demands for their extradition. Many 
countries protested to the Swiss* Government in 1834 and later, 
when it appeared that political refugees were using Swiss soil 
as a base to carry on their revolutionary activities. 
As the century progressed, however, extradition demands 
became more numerous, and this circumstance, combined with the 
fact that Swiss refusal to insert an attentat clause in her 
extradition conventions with other states was continually 
involving her in long explanations and a statement of the 
Swiss point of view, determined the Bundesrat to propose a 
federal extradition law. Accordingly, a law was enacted, 
January 22, 1C92, Article X of which was as follows: 
'Extradition shall not be approved for political crimes 
or offenses. Nevertheless, extradition will be approved, even 
if the author of the act claims a political motive or purpose 
if the act for which extradition is demanded has predominantly 
*^ SEN. B. 'A diplomats handbook of International Law, Martinus Niihoff. 
1979, pp-365. 
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the character of a political crime or offense. The federal 
tribunal shall freely decide, in individual cases, concerning 
the nature of the punishable act. If the extradition is 
approved, the Bundesrat exacts the condition that the 
extradited individual shall not be tried or punished on 
account of a political crime or on account of his political 
motive or purpose'.^^ 
Thus, the Swiss principle of "predominance", that is, 
that an offense is common or political according to whether 
its predominant character is common or political, was 
incorporated into law. As is seen, no attempt was made, by 
law, to lay down a general rule as to when an offense should 
be considered predominantly common or predominantly political, 
but the federal tribunal was to decide this question for each 
case, as it arose, and in order to do this it was to take into 
consideration all the circumstances attending the commission 
of the act. A study of the cases shows that these principles 
have been applied and, when necessary, interpreted or 
amplified. Thus, the cribunal pointed out that extradition 
might be refused even for offenses enumerated in the 
convention, since the convention excepted not only purely 
political of? .inses but also those bearing a predominantly 
political character. The tribunal strove to determine not only 
the motive and purpose of the accused, but also the 
circumstances under which the act was committed; that is, both 
subjective and objective factors. It held that it was 
Guttridge. Op. Cit., P-194 
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impossible to define a relative political offense, but that 
the tribunal must decide on each case as it arose. The fact 
that the accused claimed that the offense was political did 
not make it so, which was another way of saying that the 
subjective elements were insufficient if the objective 
elements were not in accordance with them. Neither was the 
federal tribunal obliged to agree with the demanding state in 
this respect; the fact that the demanding state said that the 
offense was political was not conclusive.^^ 
In the case of V.P. WASSILIEFF July 13, 1908, the federal 
tribunal stated three general principles which it considered 
as determining the predominantly political character of an 
offense, principles which the court applied in later cases. 
The first of these is: the offense must have been committed 
for the purpose of helping or ensuring the success of a purely 
political offense. If it is not clear that such a purely 
political offense is in progress, extradition will be granted. 
The act of Wassilieff, accused of murdering the cheif of 
police of Pensa, did not have a predominantly political 
character because it did not pursue the realization of a 
purely political offense, i.e. it did not prepare the way for 
populat representation and the guarantee of individual 
liberties. 
In the second place, there must be a direct connection 
between the crime committed and the purpose pursued by a party 
to modify the political or social organization of the nation. 
*'' Deere, op. cit. p. 257 
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The act must be a means really efficacious to attain the 
political end, or at least be an integral part of acts suited 
to lead to this end. Thus, the murder of a public functionary 
would have a predominantly political character if the official 
embodied the political system of the state and if the opinion 
coi id be supported with some degree of probability that Lis 
removal would result in a modification of the political 
system. 
When the accused claims the offense which he has 
committed is political, the burden of proof is upon him. 
Complete propf is unnecessary, but he must bring forward such 
facts as would enable a committing magistrate to form a well 
founded opinion; that is, to justify the inference that a 
direct connection exists between the crime committed and the 
political purpose pursued. Likewise, the burden of proof is on 
the accused when he claims that the extradition demand has 
been made to punish him for an offense of a political 
character. This would seem to be a difficult thing to do. 
In the KOSTER CASE March 17, 1893, the German Government 
stated that the demand could not be a cloak to punish the 
accused for a political offense, because of Article 4, 
paragraph 3 of the treaty, and that a special ass\ ance to 
this effect was unnecessary. The federal tribunal approved 
this point of view. It was likewise affirmed by the court in 
the O'DANNE CASE, July 13, 1888 and in the STEPHANY CASE, 
April 28, 1906 the accused claimed that, although extradition 
was asked for a treaty offense, the demand was really made 
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with a view to punish him for an entirely different offense, 
political in character. The court held that it must be 
presumed that Germany would not violate the treaty, and even 
though the accused was guilty of a political offense as well 
as the offense for which his extradition was asked, it could 
not infer that his extradition was for that purpose. Nor could 
the accused make a valid defense to his extradition by 
asserting that Germany would punish him more severely than 
would be the case if he were not also guilty of political 
offenses. The court has also dismissed the claim of the 
acdused that the ordinary tribunals would not be impartial. 
Inspite of the now universal acceptance of the practice 
of non-extradition for political offences, the application of 
this practice may raise very delicate problems due to the 
difficulties in determining what constitutes a political 
offence. No satisfactory and generally acceptable definition 
of a political offence has been found yet. Attempts have been 
made to solve this thorny problem by attempting to define the 
acts, which constitute political offences. 
Several definition given by courts, text writers, 
existing treaties and statutes have attempted to define 
political offences in negative form and tries to deal 
with the problem by exclusion from, rather than by inclusion 
in, the catagory of acts consitiuting political offence. 
Political offence which may be committed by an individual in 
two forms, those which may be called purely political offence: 
treason, Sedition and Espionage apart from this are those 
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offences cotnmitted by one or more persons with in catagory of 
political offences: 
(a) That the act be connected with the activities of an 
Organised group; and 
(b) That the activities of this group be directed against the 
security or the governmental system of a state.^^ 
As has been indicated above existing treaties and 
statutes offer little help and suggestion as to the definition 
of political offences. The International solutions to the 
difficulty of defining political offences have primarily taken 
the form of excluding from the concept certain categories of 
offences. The first attempt was the, enactment of the so-
called 'attentat clause', to the effect that murder of the 
head of a foreign government, or of a member of his family 
should not be considered a political crime. Although the 
'attentat' clause orginated in Belgium in 1856, it has since 
been widely adopted. 
After the assasination of king Alexendra of Yogoslavia in 
France on 9th October 1934, the council of League of nations, 
in pursuance of proposal made by France, took steps to bring 
about an International Convention for the prevention and 
punishment of crimes of a political character, described as 
acts of political terrorism. Beside this only one state has 
attempted to define political offence for the purpose of their 
exclusion from extraditable crimes is - Germany in the 
" Moore. J.B. Digest of International Law. 'Extradition Volume 1, (208), 
1891, p-308. 
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Extradition statute of 1929. Article 3 (2) provides: 
"Political acts are punishable offences directed 
immediately against the existance or the security of a state, 
against the Head or a member of the Government of a state in 
such a capacity, against a member of the legislative body, 
against the right of citizen in electing or Voting or against 
friendly relations with a foreign state.^^ 
This chapter analyses the history of political offences 
in extradition, the practice of some important states, and the 
difficulties which in many cases still remain unsolved. Thus 
the question as to where the line shall be drawn when an act 
contains both political and common crime element is closely 
linked with problem of defining relative political offence, 
and the universal opinion is that the definition is both 
impossible and undesirable. 
The most promising development of recent years has been 
the increase in number of states which has given the Judiciary 
a place in extradition procedure, thus guaranteeing to the 
accused an opportunity to be heard in his own defence, which 
is an impartial examination of the facts and circumstances 
attending the commission of crime and it also makes possible 
the developm€ t of a body of principle, as has taken place in 
Switzerland. 
The future of the rule of no extradition of political 
offenders depends partly upon the political offenders 
themselves and partly upon the future of the states making 
". Morre. J.B. Op. Cit., p-326. 
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upon the present world order. With respect to world order 
there may develop an integeration of political organisation to 
such an extent that each state or division in the organisation 
world feel an interest in itself punishing attacks directed at 
any one of the group regardless of where the act might be 
committed. At present however in view of the strong feeling of 
nationalism and the principle of territorial sovereignity. 
There seems to be no trend in this direction as to what 
constitutes a political offence for extradition purposes will 
therefore, frequently present itself for solution. 
CHAPTER IV 
EXTRADITION AND 
TERRORISM 
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CHAPTER - IV 
EXTRADITION AND TERRORISM 
Jurisdiction is an attribute of state sovereignity. 
A state Jurisdiction refers to the competence of the state to 
govern persons and property by its municipal law including the 
civil and criminal law. This competence embraces jurisdiction 
to prescribe, to adjudicate and enforce the law. Jurisdiction 
is primarily excercised on the territorial basis, thus under 
International law, a state by virtue of its sovereigni^ ty 
excercise its authority over person and things, on the basis 
of four generally accepted principles namely: 
a. Territorial principle 
b. Nationality Principle 
c. Protective or Security Principle 
d. Universality Principle 
These principles were accepted by the Harvard Research 
draft convention of 1935. The bases of Jurisdiction are not 
listed in any hierarchy. No state can claim precedence simply 
on the principle on which it excercises Jurisoiction.-"^  
a. Territorial principle: Every state claims jurisdiction 
over crimes committed in its own territory. Some times a 
crimnal act may begin in one state and is completed in 
another; for instance a man may shoot across a frontier and 
^ Rebecca. M.M: International law, 2nd edition, Sweet and Maxwell; 1996, pp-
105-112 
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kill some one on the other side. In such circumstances both 
states have jurisdiction under the subjective territorial 
principe, and the state where the act is completed has 
jursdiction under objective territorial principle.^ For 
example in the LOTUS CASE; 1927. ^ the court emphasized the 
need for prohibition to be evident under international law for 
a states Jurisdiction to be instituted. Otherwise the state 
enjoyed a wide measure of discretion in the excercise of its 
Jurisdiction. "^  Both the states may claim Jurisdiction and 
both may do so legitimately. The one which will actually 
excercise jurisdiction will most probably be the one which has 
in its custody the alleged offender. There is no rule of 
International law which gives a state where a crime has 
exclusive Jurisdiction. The state in which the crime was 
initiated is, in other words, not restricted from excercising 
Jurisdiction. Such a state may bring preparatory criminal act 
with in the ambit of its criminal law.^ 
b. Nationality principle: A state may prosecute its 
nationals for crimes committed any where in the world. The 
rule is universally accepted and continental countries make 
extensive use of it. ''English courts only claim jurisdiction on 
' Akhterust Micheal. A modern introduction to International Law, 4th 
edition, George Allen and Unwin, 1982, p. 103 
' Lotus Case. : Permanent court of International Justice, series A, No 10. 
1927, Harris D.J. cases and material on International Law, 2nd Edition, Sweet and 
Maxwell, 1979, pp 25-28. 
* Ibid, p 253. 
* Rebecca M.M.: op. cit, p-109 
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this ground over a few crimes, such as treson murder and 
bigamy where as United States do not challenge the extensive 
use of this principle by other countries. It has restricted 
prosecution on the grounds of nationality to such crimes as 
drug trafficking and crimes by or against the armed forces.^ 
c. Protective or security principle: allow a state to punish 
acts prejudicial to its security even when they are committed 
by foreigners abroad for e.g., plots to over throw its 
government, spying, forging its currency, and plots to break 
its immigration regulation. Most countries use this principle 
to some extent and is therefore seem to be valid, although 
there is a danger that some states might try to interpret 
their security too broadly. ^  However, the justification lies 
in need to protect a state from the prejudicial activities of 
an alien when such activities are not, for instance, unlawful 
in the country in which they are being carried out. For e.g. 
"Lord Haw Haw" was found guilty of treason because of his pro 
-Nazi propoganda radio broadcast from Germany to Britain 
during the war. His duty of allegiance was founded on his 
having acquired a British passport albiet fraudulently.^ 
d. Universality Priucipal: The interpretation of 
universality principle is that it gives jurisdiction to a 
state over all crimes perpetrated by foreigners abroad. Such 
an interpretation is not regarded as being in confirmity with 
' Akherust Micheal, op.cit, p-103 
' Ibid, p.-103 
• Rebecca M.M. op., cit. pp 110 ill. 
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international law. It is only in respect of international 
crime i.e. offences which are prohibited by international law 
and international coiranunity as a whole. The idea of universal 
crime over which all states could excercise jurisdiction 
regardless of alleged offenders nationality evolved with 
piracy. 
Under customary international law the crime of piracy has 
long been recognised as one over which all states could 
excercise jurisdiction provided that the alleged offender was 
apprehended either on the high sea or within the territory of 
the state excercising jurisdiction. The arresting state may 
also punish pirates. This rule of customary international law 
is reaffirmed in article 19 of the 1958 Geneva convention on 
the High seas and article 105 of the 1982 convention of law of 
sea. 
War crimes and Genocides are widely accepted as being 
susceptible to universal jurisdiction. The 1971 United 
Nation's General Assembly resolution No:2784, XXVI 
characterised apartheid as a crime against humanity and two 
years later a convention ^ was adopted identifying apartheid 
as a crime subject to universal jurisdiction. The universal 
jurisdiction ^^ principle covers all crime which threaten the 
international community as a whole and which are criminal acts 
in all countries. 
'. International convention on the suppression and punishment of the crime 
of Apartheide. Nov. 30, 1973. 
^°. Ibid, article 1; The convention has only been adopted by one third 
states, U.K., U.S.A. are not parties to it. 
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The above p r i n c i p l e s of exce rc i s e of s t a t e a u t h o r ! y some 
times g ive r i s e t o over lapping c l a ims t o j u r i s d i c t i o n by 
s t a t e s . Thus i n t h e f i e l d of crimnal j u r i s d i c t i o n , t h e process 
of commission of an offence in a s t a t e may commence from the 
t e r r i t o r y from a fo re ign s t a t e or i n v o l v e a foreicfn na t iona l 
o p e r a t i n g o u t s i d e t h e former s t a t e , g i v i n g a p l a u s i b l e b a s i s 
for j u r i s d i c t i o n c la ims by more than one s t a t e , by v i r t u e of 
both t h e t e r r i t o r i a l i t y p r i n c i p l e as w e l l a s the p r o t e c t i v e 
p r i n c i p a l . Pursuan t t o the n a t i o n a l i t y p r i n c i p l e , a s t a t e may 
claim j u r i s d i c t i o n over i t s n a t i o n a l f o r a l l e g e d l y committing 
and offence i n a fo re ign country, e q u a l l y t h e l a t e r may seek 
i t s j u r i s d i c t i o n wi th respec t t o f o r e i g n n a t i o n a l for an 
offence a l l e g e d l y committed wi th in i t s t e r r i t o r y . ^^ 
The u n i v e r s a l i t y p r i n c i p l e v e s t s a l l members of t he 
I n t e r n a t i o n a l community with a u t h o r i t y t o excerc i se 
j u r i s d i c t i o n r e g a r d l e s s of the a p p l i c a b i l i t y of the o ther 
t h r e e p r i n c i p l e s . A c r imina l may t ake r e f u g e i n a s t a t e which 
has no j u r i s d i c t i o n t o t r y him, or i n a s t a t e which i s unable 
or u n w i l l i n g t o t r y him because a l l t h e e v i d e n c e and witnesses 
a re abroad . To meet t h i s problem, i n t e r n a t i o n a l law has a 
evolved t h e p r a c t i c e of e x t r a d i t i o n . I n d i v i d u a l s a r e 
e x t r a d i t e d by one s t a t e t o another s t a t e i n o r d e r tha t they 
may be t r i e d i n t h e l a t t e r s t a t e f o r o f f ence aga ins t i t s 
laws. -"^^ 
States, since time immemorial have practiced the process 
*^. Rebbecca. MM. Op.Cit., pp.-112-113 
". AKHERUST MICHEAL. Op. Cit., pp-104-105 
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of extradition. Extradition is the transfer of a person from 
one state to another state for prosecution and is the oldest 
form of co-operation between states in the struggle against 
crimnality. Its origin go back to the very begining of formal 
diplom; cy. The oldest document in deplomatic history, the 
peace treaty between Rames II of Egypt and the Hittite, Prince 
Hattusite III (1280 B.C.), provision was made for return of 
the criminals of one party who fled and were found in the 
territory of the other. •'^^  
The law of extradition , have been evolved through 
bilateral and multilateral conventions, and through the 
customary international laws. Extradition involves formal 
rendition or handing over by a state of a convicted or alleged 
offender to another state to be dealt with according to the 
letter's crimnal law. Under international customairy law, a 
state has no obligation to extradite persons to another, 
although it is not precluded from extraditing a person either 
on a voluntary basis or on the basis of reciprocity. Since 
extradition implies removal of a offender or an alleged 
offender from one sovereign jurisdiction to another with the 
consent of the former, an/ forcible or clandestine remov?'. of 
an alleged offender from one country by another without the 
formers consent amounts to an act of impermissible 
intervention. The clandestine removal of ADOLF EICHMANN^^ 
^^ Shearer. I.A., Extradition in International law, 1971, p-5 
". Attorney-General of the government of Israel V. Eichmann, 1961, Hanlg, 
D.J., Op. cit., P-266. 
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1961 from Argentina by Israeli agents thus rightly invited the 
condemnation of United Nations security council in 1961. 
Similarly, the international community did not take kindly to 
the forcible removal of General Noreiga from Panama in 1990 or 
the abduction of a Mexicon national Dr. Humberto Alvarez 
Machain in 1992 to stand trial in the United States according 
to the United states laws, although these action have been 
supported by the American Jury, despite the many violations of 
international law they constituted. -^^ 
The existing framework of co-operation between countries 
to facilitate administration of crimnal justice by allowing 
rendition of person accused or convicted of offence by one 
country to another where they must face the due process of law 
consist chiefly of a large number of bilateral treaties of 
extradition often backed by domestic extradition enactments. 
This practice is largely a post, eighteenth century 
phenomenon. In the absence of such treaty undertakings, there 
is no obligation on the part of a state to extradite an 
offender or an alleged offender to another state. In fact this 
discretion of states to decide whether or not to extradite 
person was larc,ely inhibited even in cases where extradition 
was governed by bilateral treaties till 1970s. Most 
traditional extradition treaties contained a clause usually 
referred to as the "political offences exception". Thus most 
extradition treaties seek to facilitate extradition of person 
^^  Mani V.S."Extradition and terrirosm the Indo-British extradition treaty 
1992". Indian Journal of internation law, voluine-34, 1992-93, pp-72-73. 
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alleged to have committed common crimes usually defined in the 
treaty itself, which are knovm as extraditable offences or 
extraditable crimes while there is no duty to extradite 
political of fenders.-^ ^ 
What constitutes a political offence is still left to the 
wide discretion of the state dealing with the request of 
extradition. Difficulty however, arises in the application to 
the acts of terrorism. -"-^  No existing bilateral or 
multilateral extradition convention and no internal 
extradition law mentions terrorism as an extraditable offence. 
Terrorism* refers to certain acts of crimes which are 
recognised as punishable act. Terrorists crime not only 
threatens the life and property of individuals but also 
concurently constitute danger to the whole world and its 
civilization, by jeopardizing simultaneously social order, 
international public order and the broader interest of 
humanity. Terrorism means an international modus operandi of 
crime characterize by terror, violence, intimidation, with the 
purpose of obtaining predetermined goals and purposes. Viewed 
from point of extradition, however, there is difficulty in the 
fight against terrosism because it is necessary to over come 
the terminology in order to establish a lira of demarcation 
between terrorist acts and crimes called political crimes.^® 
*^ Ibid, p-74 
'^. Nanda: A treatise on international criminal law, volume 1, 1973, p-4^0. 
^* Bassiouni .M.C. : International terrorism, Charles Thomas, USA, 1975, 
p. 391-392. 
-154-
The concept of a political offense, as a formal 
limitation on the practice of extradition, is of relatively 
recent origin. The extradition treaties of ancient times and 
the Middle Ages were very largely designed to secure the 
surrender of political enemies rather than common criminals, 
while the treaties of the eighteenth century evidenced a 
continued interest in the surrender of political criminals and 
also in the return of deserting troops, who in modern time 
have become like political offenders both in extradition law 
and in practice of asylum. As late as 1834 a treaty between 
Austria, Prussia and Russia engaged the parties to deliver up 
persons guilty of high treason, armed rebellion or acts 
against the security of the throne or the government, and with 
France's introduction of the exception of political offenders 
into its treaties after 1834, the idea soon gained wide 
currency. •^^ 
The concept of political offences exception to 
extradition of criminals or persons accused of crimes was for 
the first time incorporated in the Franco-Belgian extradition 
treaty of 1834. Slowly the practice gained wider acceptance. 
The origin of this practice is usuallv traced to the need to 
protect the liberal ideas that emanated from the French 
Revolution and continued to challenge monarchies and despotic 
forms of government. Ironically, however, the concept is now 
often confronted by democratic societies as a justification 
". Ibid. P-392, 
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for po l i t i ca l terrorism.^° 
In practice, the terms such as "the pol i t ica l offences" 
and the offences of po l i t i c a l character" have e l i c i t ed a broad 
spectrum of definitions variously relying on the motive of the 
offender, the effect of the offv'nce, the identi ty of the 
victim, the purpose of the offence, the immediate circumstance 
of a po l i t i ca l conflict whether amounting to a law-and-order 
situation or a state of seige. In other words, there has been 
no agreement among the natir- i^l courts dealing with 
extradition requests, on t^ . c r i t e r i a to determine the 
pol i t ica l character of an offence. When in a case of 
pol i t ica l asylum the International Court of Justice sought to 
define i t in terms of imminence of danger to the person 
involved justifying grant of diplomatic asylum in the Latin 
American context ^^  The Latin American countires decided to 
recognise the broad discret ion of an asylum-giving s ta te to 
determine unilateral ly whether and under what circumstances 
the conduct of an asylum seeking person would const i tute a 
pol i t ica l offence.^^ 
Francis Deak ci tes three Bri t ish cases highlighting the 
differing judicial in terpre ta t ions of the term "pol i t ica l 
^°. Mani. V.S. op.cit., p-77. 
2^ . Ibid., pp-77-79. 
" . See Asylum case, International court of justice report. 1950, p-26e.. 
^^ . Inter Am-erican convention on diplomatic asylum. Caracas, 28th March 
1954, Also see Organization of America State's treaty. Serico,. No.18, Volume 
161, p-570. 
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of fence" or "offence of a political character. ^^ In re 
Castioni, the British court defined it as an act" done in 
furtherance of, done with the intention of assistance, as a 
sort of overt act in the course of acting in a political 
matter, a political rising, or a dispute between t JO parties 
in a state".-^ ^ In, In RE MEUNIER year 1894, the court said, 
there must be two or more parties in the states each seeking 
to impose the government of their choice on the other" In, In 
RE KOLENZUNSKI et al, 1955 •, the British court extended 
the meaning of a political offence to include not only the 
political object of overthrow of a government, but also the 
object to avoid political persecution or prosecution for 
political deviation.^^ 
In the INACIO DE PALMA case, a 1967 case, the Paris court 
of appeals rejected a Portugues request for extradition of a 
Portuguese national who took refuge in France after committing 
a bank robbery in Portugal, because, on the basis of evidence, 
the facts alleged in the Portuguese warrant of arrest 
"although of especial seriousness, were linked to political 
activity had in fact been committed for a political motive and 
uniquely for a political motive". The court t'us applied the 
political offences dlauce of the Franco-Portuguese Extradition 
^*.Francis Deak. "Organs -of states in their external Immunities end 
privileges of state organs and of the states" in Max sorensen.(Ed)^ A mannual of 
international law London, 196B. -387468 
**. Castioni Case 18 91, Glahn.. Law among nations; 1970# Lonclon pp. 253. 
'*. Mani.V.S. Op. Cit., p-78. 
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Treaty of 1854.^ '^  
On the other hand are the cases wherein the judiciary has 
restrictively interpreted the political offences exception, 
probably inweighed against the post second World War acts of 
political offences exception, probably in weighed aciiinst the 
post second world war acts of political terrorism. Thus 
oppenheim says that the English comes are reluctant to 
question the good faith of a request for extradition or doubt 
the possibility of the requesting state not complying with the 
rule of speciality. In re Government of India and Mubarak Ali 
Ahmad involving a request for extradition for an offence of 
forgery, the British court refused to look into the allegation 
that the case had political implications or that the prisoner 
would not get fair trial if extradited. In the Teja case, the 
court rejected the contention that the case was political, as 
it held, that simply because a person was the subject of a 
political controversy in the requesting state, he could not 
necessarily claim that his punishment would be sought on 
account of his political views.^^ 
The "political offences" clause in the extradition 
treaties has in the past rendered many an extradition treaty 
ineffective in facilitating extradition of person accused of 
terrorism, particularly in cases where the state from whom 
extradition is sought, is sympathetic to the cause of the 
terrorists, or considers such cause to be of political nature. 
'. Ibid. p. 78. 
'. Cases as cited in Oppenhiem. International Law p. 966. 
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However, the gross violations of human rights of innocent 
civilians involved in most acts of terrorism, have led to 
legal developments to strengthen international co-operation 
among states for combating terrorism, as also to curb the 
discretion of States in deciding whether or not to grant 
extradition pursuant to an extradition treaty. At least three 
developments may be noted here.^^ 
First, the international community has endeavoured to 
grapple with specific types of acts of international terrorism 
and provide for their prevention and punishment of offenders. 
These categories of acts include terrorist acts against civil 
aviation, maritime transport, and off-shore installations, and 
marking of plastic explosives, international organisations 
such as the International Civil Aviation Organisation and the 
International maritime Organisation have played a commendable 
role in evolving these international legal instruments. Most 
of these conventions provide for an obligation on the part of 
a state party to exercise its jurisdiction in respect of an 
alleged offender found within its jurisdiction, if it decides 
not to extradite him. 
Secondly, at the jgional level, the European Community 
has adopted a convention specifically on international 
terrorism whereby this obligation is further sharpened and 
crystallised into a more definitive obligation to extradite or 
prosecute. Finally, some of the post 1970 bilateral 
extradition treaties have set a new trend in clarifying 
". Mani. V.S., Op. Cit. p.-74 
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offences which would not be considered political offences 
thereby drastically limiting the requested state's discretion 
to reject a request for extradition.^° 
The Above developments, thus portend the emergence of 
three principal features of che modern extradition law, at 
least in selected fields, namely 
(a) An obligation to exercise jurisdiction to prosecute or to 
extradite; 
(b) An obligation to assist in such exercise of jurisdiction 
by another state with rendition of assistance including 
any evidence in the possession or control of a state. 
(C) Drastic limitation, if not elimination, of the political 
offences exception even in cases of bilateral extradition 
treaties.^ -"-
There is no universally accepted defintion of terrosism 
the world oner because what is called terrorism by one side is 
understood to be struggle for just rights by others. The 
oldest definition was enunciated by the League of Nation 
convention on terroism in 1937.^^ According to Article 1 
terrorism are "Criminal acts directed against a state and 
intended and calculated , o create state of terror in the minds 
of a particular person or a group of person of general public. 
Article 2 provides enumeration of such acts with particular 
emphasis on any wilful act causing death and greavious bodily 
". Ibid. P-75. 
" Ibid, pr-7S-76 
'*. Convention adopted on 6th December 1937. 
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harm or loss of l i b e r t y to the following:-
(a) Heads of s t a t e s , t h e i r hereditary or des ignated sucessor. 
(b) The wives and husbands of person mentioned above. 
(c) Persons holding public posi t ion and a t t a c k s directed 
agains*- them in tha t capacity. ^^. A r t i c l e 3 of the 
onvention fu r the r includes commission of crime, attempts 
and conspiracy and incitement, wi l fu l p a r t i c i p a t i o n and 
loiowingly g iv ing assistance.^^ . 
Latest d e f i n i t i o n of te r ror i sm has been given by 
Walter Laquer "Terrorism, according to Laquer i s an attempt to 
des tab i l i se democratic soc i t i e s and to show tha t these 
government are impotent. ^^. Wanter Laquer d e f i n i t i o n lacks 
comprehensiveness and does not cover mat te rs of s t a te 
terrorism of r a c i s t s and i l l e g a l occupa t ion i s t s ; i t emphasizes 
that i t i s the democratic soc i t i e s which a re more prone to 
terrorism. 
Terrorism has been used by one or both sides in 
ant icolonial c o n f l i c t s , such as by, I re land and United 
Kingdom, Algeria and France, Vietnam and France United States 
in disputes between d i f fe ren t nat ional groups over possession 
of a contested homeland; Pales t in ian and I s r e a l in confl ict 
between d i f fe ren t r e l i g i o u s denominations such as ca thol ic and 
protestant in Northern Ireland and in i n t e r n a l conf l ic ts 
'^ S.P.Sharma world f acus February 1986, p . 8 
" Ib id , p-9-10 
** Walter Liquer: R e f l e c t i o n s on Terrorism, Foreign a f f a i r s . New Yc\^- Vol 
65 - a l l 1986, pp-88-89. 
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between revolutionary forces and established forces and 
established government of Malaya, Indonesia, Philipines, Iran, 
Nicargua, Elsalvador and Argentina. ^ ^ 
On the mention of word terrorism the following questions 
comes to mind what is it exactly and how it differs from 
ordi -y crimes? Is all politically motivated violence 
terrorism? Is terrorism synoymous with Guerilla war? Is this 
term reserved for the people trying to overthrow the 
governments? Can Governments also terrorise? ect. ect. 
Terrorism has no precise and widely accepted definition. 
Terrorism is violence designed to create an atmosphere of fear 
and alarm in a world to terrorise and there by bringing about 
some social or political change. According to South American 
Jurists Terrorism consists of acts that in themselves may be 
classic form of crime, murder, arson, use of explosives, but 
differ from classic cr.ime in that they are executed with 
deliberatic intention of causing panic, disorder and terror in 
an organised society.^^ In early part of this century the 
Russian Socialists revolutionaries were proud to call 
themselves terrorists and militant wing of the organization as 
terrorist Brigade. Basic aim was to create terror among the 
ruling elite through selective killing. These days most of the 
governments term all violent acts of their political opponents 
as terroristic and the political opponents charge the 
'^ Encylop dia Britanica (1985), p-651. 
Inter American Jurisdictional Committee, "Statement of Reasons for the 
draft convention' on terrorism and kidnapping". 5th October 1970. 
-162-
government of state terror. Media has complicated the irerttfr 
further by giving an inpression that irrespective of Ohe 
cause, terrorists acts are wrong ways of fighting. Ihe 
controversy of legitimate or illegitimate way of fightiiag for 
a cause has further complicated the mattei of defining 
terrorism. 
According to International lawyers laws of war are a 
possible solution to the difficulty of defining terrtsrism. 
Terrorist also claim themsel^'is to be soldiers and not 
criminal and claim the r?ght to violate ordinary laws. 
Existing laws of war should be applied to them rather than the 
new treaties which are not likely to ratified by most of the 
Nations. At most all nations have agreed on the trial of war 
criminals. Under this approach all such acts committed in 
peace time should be branded as acts of terrorism. It is quiet 
logical as to why a person not being a soldies should have 
more power to commit violence than a soldier has during peace 
time. ®^ The problem of defining terrorism has not been 
solved satisfactorily, though terrorism differs from ordinary 
crime in its political purpose and primary objective. All 
politically motivated violence need not to be terrorism. 
Terrorism is not synonymous with Guerrilla war or any other 
kind of war and not rescued exclusively for those trying to 
overthrow governments. The terrorists and security forces 
working under the direction of ministry of interior, both use 
*^ Brian M. Jenkins, "International terrorism: The other Cold War", Kond 
Report R-3302, November 1985, p 31-36. 
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the same tactics for the same purpose to instill fear and 
alter a political situation. ^^ 
The impact of terrorism on public mind has been greatly-
enhanced due to the use of modem communication media. Any act 
of vi lence is certain to get television coverage. This brinc^ s 
the events directly into millions of houses and exposes 
Viewers to terrorism or to terrorists demands, greivances and 
political goals. Modern terrorists differ from the past 
because its victims are frequently innocent civilian who are 
picked at random or who merely happen to be^  in terrorists 
situation. Many groups lacking a base of popular support among 
extremists substitute violent acts for legitimate political 
activities such acts include kidnapping, assassination, 
hijacking and bombings. *° 
Since the lasts two decades terrorists activities have 
increased manifold. The biggest advantage to terrorists is 
that they can strike at will. There is no absolute defence yet 
against the terrorists attacks. The magnitude of terrorism can 
be Judged from the fact that it was terrorism which triggered 
the two world wars and lately in 1990 the Indo-Pak War had 
'aarly broken out because of Pakistan's active supp rt to 
terrorism in Punjab and Jammu and Kashmir, Terrorism apart 
from immediate violence compels state to take coxxnter measures 
to stop violence thus adversely affecting human rights and 
'» I b i d . , pp 3 9 - 4 1 . 
*° Encyclopaedia Br i t ann ica 1985, p -651 
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fundemental r i g h t s . '^^  
Terrorism i s not a new phenomenon. History i s full of 
ways and means adopted by t e r r o r i s t s from ancient to modern 
times. What i s new i s i t s exponential growth, prof i t e ra t ion of 
i t s groups alainaing magnitude and growing concern for mankind. 
In 1984 more than 40 t e r r o r i s t s groups l e f t t h e i r mark on 
world h is tory .^^ The causes of t e r ror i sm are many. I t i s not 
yet been decided as how an individual r e a c t s a t different 
times, d i f f e ren t places and under d i f f e r e n t circumstances, 
terrorism might be because of some f ac to r s a t one place and at 
the same time might be because of some fac tors a t another 
place. Generally the origin of t e r ro r i sm i s because of 
different causes l i k e colonialism, rac ia l i sm, communalism 
p o l i t i c a l persecut ion , human r i g h t s v i o l a t i o n , economic 
explo i ta t ion , unemployment, a l i ena t ion , communication gap, ana 
over a l l moral decay in society.^^ 
For studying the various causes of t e r ro r i sm following 
points need to be probed. 
(a) P o l i t i c a l r e l a t ionsh ip between ind iv idua l and s t a t e : I t 
i s a s t a t e of contract between the s t a t e and the individual . 
As long ar both the pa r t i e s are s incere and are mutually and 
constantly modifying the contract , the re la t ionsh ip work 
*^. Dhakohlia. R.P . "Terror ism and i n t e r n a t i o n a l law, n a t i o n a l i n t e r n a t i o n a l 
dimensions" Indian J o u r n a l of I n t e r n a t i o n a l Law, volume 26, A p r i l , - Sept. 1987, 
pp-158-160. 
*^ Gorrd Langguth " Or ig in and Aims of t e r r o r i s m in Europe", Auasrn 
p o l i t i c s , Volume 37, No.2, 1986.pp 163-175. 
*^  Brian M. J e n k i n s . , " I n t e r n a t i o n a l Terror ism, a new kind of warfare*. Rand 
papers , 18 June, 1974. 
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well; but it sours the moment one party becomes suspect of the 
intentions of the other and the contract is not modified 
according to radical changes occuring in the society; leading 
to conflicts. These conflicts if not settled amicably well in 
time and to the satisfaction of all the parties the 
agitational terrors takes place. A study has revealed that a 
high rate of terrorist acts (40.5%) has been found in the 
western democracies as compared 0.2% in the East European 
countries. '*^  Simple answer to this difference is that there 
are more causes for terrorism in western democracies as 
compared to those in eastern European countries. But western 
scholars refute this and state that the lower level of 
terrorists violence in the earstwhile soviet union and 
communists Nation is due to the totalitarian nature of the 
state,and the ruthlessness of secret police surviellance and 
control. Under conditions of such severe repression it is very 
unlikely that terroist movement could find support. '*^  
l^t>) Terrorism normally manifests itself in a democratic 
system, the main reason being that there can be no repression. 
According to waller laquer while in the ninteenth century 
terrorism freg^  ently developed in response to repression but 
in more recent times the more severe the repression the less 
the terrorism for e.g. the terrorism in Spain gathered 
strength after General Franco died. The terrorist activities 
** Gord Languth. op. cit., p-176 
** Wilkinson Paul. "Terrorism International dimensions-", Conflicts studies, 
No.113, 1979. p. 79. 
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in West Germany, France, and Turkey showed upward trend under 
democratic governments. In a democratic set up terrorists have 
access to the media and the hope of getting international 
suupport. This is one of the reasons that the Sikh terrorists 
groups are able to operate from the western liberal 
democracies of U.K., Canada, and USA. Here they feel free to 
collect fund, recieve training get support of influencial 
pressure groups, political figures and manage to establish 
contacts with other international terrorists movements.^^ 
United Nation Secretary General while introducing the 
item of terrorism in the agenda of General assembly stated, 
"The roots of terrorism and violence in many cases lie in 
misery, frustration, greivances and despair, so deep that men 
are prepared to sacrifice human lives, including their own, in 
the attempt to effect radical changes"^^ 
If this globe is to remain peaceful. International 
institutions and regulations will have to be either created or 
existing once be improved for elimination of the causes and 
effects of terrorism. Many antiterrorists tactics have been 
tried in different parts of the world for instance in West 
Germany against Ped army faction (RAF) , in Israel to fight 
against Arab terrorism, Britan use force against Irish 
Republican army (IRA) and in USA for countering world wide 
terrorism. Except in west Germany's success against. RAF other 
**. Lasswell. Harold., "Terrorism and the political process"., Terrorism und 
International Journal, Volume No.3-4, 1978 pp. 255-264. 
47 United Nations Documents A/8791/A 
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have not been able to achieve sucess. Israel has been in the 
forefront of state terrorism in supressing the Arab militancy. 
Arab Israel terrorism has been continued for the past forty 
years, four wars have been fought but the. Palestinian freedom 
struggle is still on with the same magnitude; . The reason is 
simple; when one freedom fighter or terrorist is killed during 
Israeli air raids on Palestinian Liberation Organization 
refugee camps, ten more freedom fighters are born. Inspite of 
full co-operation from Republic of Ireland the terrorism in 
Northern Ireland has not been eradicated fully.*^ 
To combat terrorism the measures should always be taken 
through negotiation and bullet for bullet type approach which 
only aggrevates the problem should be left. Consenso\^ s 
political and public co-operation are the two ways in a 
society which effectively fight terrorism. 
LEGAL ASPECT OF TERRORISM; 
After having identified the problem of terrorism the next 
step is to consider a strategy for countering it. Legal system 
for containing terrorism has a unique place if properly framed 
and earnestly applied with universal acceptance and co-
operation. However the legal frame work applies to state 
relation; i.e. the issue of extradition act. A terrorist does 
not respect any domestic or international law. With regard to 
his activities hence the victim of terrorism, the state shoudl 
develop its own counter terrorist measure, and in addition. 
4a Gord Langguth. Op. Cit P.-164 
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research and training programme for its security experts muBt 
be developed. 
There are extradition treaties, coupled with domestic 
legislation which usually lay down the proceedure for 
extradition. The state requesting extradition must comply with 
three cardinal' principles, 
(i) The offence i.e. an offence for which extradition is 
requested must be envisaged under the treaty, 
(ii) The offence must be criminal offence in both the 
countries. 
(iii)There must be prima facie case established against person 
whose extradition is be.ing sought. 
Added to these essential conditions are the human rights 
requirement that the persons to be extradited must be assured 
of a fair trial, and that upon extradition he can only be 
tried for the offence for which his extradition was requested 
i.e., the rule of speciality is follow. 
While devising a strategy it should be remembered that 
ultimate aim is to preserve what the terrorists seeks to 
destroy; democracy, freedom and hope for a world at peace. 
Terrorism indeed has no place in a civilized society. 
Vigourous steps should be taken to ensure that it is not 
imported from abroad, hence, the battle should start at the 
state level so that the terrorist acts can be prevented with 
in the state borders. We seek a world in which human rights 
are respected by all governments, a world based on the rule of 
law and not the one, where the innocent are victimised and the 
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guilty go unpunished. The civilized nations should respond to 
the terrorist threat with in the rule of law, lest we become 
unwilling accomplice in the terrorists scheme to undermine the 
civilized society ^^ . Legal system is an important tool for 
containing terrorism as it has a unique place and har^^ the 
dimensional capability if properly framed and earnestly 
applied with universal acceptance and co-operation. Legal 
response to international terrorism has a long history. 
Attempts to control terrorism at global level will always tend 
to focus on legal and treaty obligation rather than on action 
oriented measures. Due to political and diplomatic 
implications possibility of having an international strike 
force is rather difficult to put into reality, even legal 
treaty obligations are full of difficulties which can 
jeopardise its evaeventual success. ^ ° 
Since most of the conventions and treaties are formalised 
through legal proceedings it is vital that all concerned must 
agree on a common defination of terrorism and its connected 
terms. Efforts in this regard have been going on for over 
hundred years yet there is no universally accepted definition 
of internation terrorism. The confusion about an agreement on 
as to what constitutes and act of terrorism for the purposes 
of international convention has contributed to the escalation 
of terrorism. A meeting on International penal law was held 
*' Wardlow Grant "Political terrorism Theory, Tactics and counter measures" 
Cambridge University Press, 1982, p. 103. 
50 Ibid, p-104, 
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from July 26-28, 1926 at Brussels. In the subsequent congress, 
the issue of political crime was considered and it was only in 
1935 that the term "terrorism" was used after the assasination 
of King Allexendra -I of Yogoslavia and French foreign 
Minister, Lou's Barthau in Merseilles on October9, 1934 by 
Yogoslav freedom fighter. Despite the fact that the assassains 
had a just cause with political greivances. International 
conference which produced the convention; paid litle attention 
to the cause of the act. League of Nations considered two 
measures for dealing with terrorism. The first was the 1937 
convention for the prevention and punishment of terrorist acts 
at international level involving heads of state and other 
internationally protected personality including destruction of 
the public property of a country and the injuries to the 
citizen of one country by the citizens of another. The second 
for the creation of International court. The first convention 
was signed by 24 states and ratified by only one (India) and 
the second by none. With the advent of second world war, the 
hopes of any international agreement or support unfortunately 
ended. ^'^ 
United Nations and the Regulation on terrorism: 
If the theory or just war is accepted and those fighting 
for national liberation are released from the rules of warfare 
it is difficult to outlaw the activities of the modern 
*^  Alexender Yonah 'et al' control of terrorism: International 
documents,1979, pp.19-31. ' 
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international terrorists. Acceptance of this, is one of the 
main reasons for the failure of international community to 
achieve an agreement to prevent and fight terrorism. 
International accord on terrorism through the medium of 
United Nations also faced he similar difficulties of 
definition of terrorism like the League of Nations. Following 
the Massacre at Lod Airport in Tel Aviv and Munich Olympic 
games the UN Secretary General Kurt Wellhein proposed on 
September 8, 1972 that the general assembly should consider 
measures to prevent terrorist and other form of violence which 
endanger or innocent lives or jeopardise fundamental 
freedoms. ^^ Instead of being welcc/med the issue evoked 
protests against considering terrorism without considerir^ its 
causes and as a result the UN secretary general ace to 
these protests for considering the underlying situatic -h 
give rise to terrorism and violence and also reassui-a that 
the issue did not seek to amend the General Assembly's 
principles regarding colonial and dependent people seeking 
independence and liberation. These two concessions appear 
innocuous but had significant fallout, but attributing acts of 
terrorism to injustice anc? frustration, terrorist acts can be 
covered as an excuse if not a justification and by the same 
logif:al independence and liberation amply justify the 
terrorist acts.^ -^  
" United Nations Documents A/8791 (1972) 
S3 Duggard. J. "Towards the definition of International Terrorism". 
Americal Journal of International Law, Volume 67, No.5, November 1973, pp.94-100 
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General assetnbly on September 23,1972 included amended 
took measures to prevent international terrorism which could 
endanger or innocent human lives, or jeopardise fundamental 
freedoms. The causes of those forms of terrorism and acts of 
violen e which like in misery, frustration, grievance and 
despair and which cause some people to sacrifice human lives 
including their own in an attempt to effect radical changes. 
54 
It became a difficult task for the United nations to 
either condemn terrorism or take any immediate action. In 
another observation Yonder Amos explained "in reality a 
simultaneous study of causes and measures is a condition 
impossible to sustain. One of the most frequent manufestations 
of acts of violence is air violence or air piracy; yet 
measures have been found without studying the causes. Further 
the commission of International law adopted a draft comention 
on the protection of diplomats without first having elucidated 
the reasons for the acts of violence directed against them. 
The demand to consider the question enbloc was in reality 
nothing more than a manoevure designed to reduce terrorism and 
tn prevent concrete measures from being adopted". ^^  
The formulation of tlie adhoc committee on terrorism under 
the UN General assembly resolution No: 3034 1972 could not 
form a consensus, hence, no United Nations convention on 
" United Nations Document, A/C 6/418 1972, p-5 
** Yonder Amos. United Nations Resolution against International Terrortam, 
International Journal, Volume 6, No.4, 1983, pp.503-510. 
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terrorism could be formulated ^^. Under these circumstances 
the member states were invited to become party to the existing 
International Convention repeating various aspect of 
International terrorism and to take appropriate steps at 
national level for a speedy end to the problem of terrorism. 
This was followed by warning that states should bear in mind 
the provision relating to the inalienable right to self 
determination and independence in particular and struggles for 
national liberation. In this regard L.C. Green observes by 
wording its resolution in this fashion, "the general assembly 
has clearly elevated the right t^o self determination and 
asserted that if undesirable acts which some might describe as 
terrorism, are undertaken in the name of self determination or 
national liberation, then such acts are beyond the scope of 
condemnation and are legal" ^ ^ 
Another attempt was made to legitimise terrorism through 
the Geneva Conventions. The conference was held under the 
auspices of the International Committee for the Red cross to 
improve upon the laws of war set forth in the Geneva 
Convention in 1949. Conference produced two additional 
protocols to the Geneva conventions. Protocol I dealing with 
International armed conflict and protocol-II concernign non 
international armed conflict. Though the conference developed 
*' United Nations General Assembly report of the adhoc committee on 
International terrorism. Supplement No.28{A/32/37), 1977. 
L.C. Green "The Legislation of terrorism": ". International Journal, 
Volume 5, No. 4, 1982, pp.373 - 400. 
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many conservative ideas to help minimise suffering of 
combatant and non combatants in war but from very begning the 
Palestinian Liberation Movement and many other radical groups 
attending as observer status sought to extend the law of 
International armed conflict to cover their activif'es.^^ 
Though United Nation failed to reach agreement on the 
general control of terrorism. Yet it finalised two convention 
concerning specific issues of terrorism. Due to disagreement 
and the Vested interest of the member states these convention 
have been diluted to such an extent that it has reduced their 
effectiveness. The two convention adopted are: 
(a) United Nations convention adopted on December 14,1973 on 
prevention and punishment of crimes against internalionally 
protected person, including diplomatic agents. Under the 
convention it was made mandatory on the part of signatories to 
make the international commission of acts listed in the 
convention as offences under respective domestic legislation. 
These include murder. Kidnapping or other attacks upon person 
or property of internationally protected persons, or the 
violent attack upon the officials premises, private 
accommodation and means of transport of these persons. The 
United Nations again diluted the convention by providing that 
the General assembly recognises that the provisions of the 
annexed convention could not in any way prejudice the 
excercise of the legitimate right to self determination and 
independence of people. Struggle against colonialism, alien 
SB Yonder Amos. Op. Cit., P.511. 
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domination foreign occupation, racial discremination and 
apartheid. ^ ^ 
Due to this convention one wonders what is the difference 
between this convention and the vienna agreement of 1961 and 
1963 on diplomatic relations. With lack of consensos among 
the various members only 40 have ratified it till 1974, hence 
not applicable to many parts of the world. 
(b) Another agreement at United Nations was reached on 
hostage taking. West Germany introduced a draft convention 
on hostage which sought to depoliticise the act of hostage 
taking, for avoding the difficulties which were encountered by 
United nations while formulating earlier convention. This 
approach had been successful in the regional agreements on the 
suppression of terrorism, because the parties concerned shared 
broad values and concerns, the factor missing from the larger 
international bodies. On December 15, 1976 adhoc committee 
consisting of 35 member states was formed for the 
consideration and seeking consensus on the West Germany 
proposal. 
During the meeting Western block argued that the German 
proposal was based on the principle "either extradite or 
punish" without any allowance for the political motx^aton of 
hostage taking and making the preparators fully understand 
that they could not escape punishment. Reasons for the failure 
of United Nations and International Organization in the 
*' United Nations General Assembly 2eth session 1974, Resolution No.3166 
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suppression of te r ror i sm.^° 
I t appears tha t t h e r e are two main reasons blocking the 
formulation of any e f f f e c t i v e in te rna t iona l t r e a t y or 
convention for the con t ro l of Internat ional t e r r o r i s m . 
(a) Self determination . There -ippear no chance of universal 
agreement on what c o n s t i t u t e s a legit imate s t rugg le for self 
determination. According to L.C. Green there seems l i t t l e 
chance of terror ism being control led on anything l ike a 
universal bas i s , as long as Internat ional Organisat ion or 
individual s t a t e s a re prepared to apply a double standard. 
Whereby they confer l e g a l i t y and r e spec t ab i l i t y upon ac ts of 
violence tha t are committed by those with whom they 
symapathise e spec ia l ly when they can be presented in the 
language of the new In t e rna t i ona l order t h a t p l aces self 
determination and independence above any o ther p r i n c i p l e or 
ob l iga t ion . -^"^  
(b) Right of Asylum : Most of the s ta tes including those that 
favour an t i t e r r o r i s t convention are re luc tan t t o give up the 
r igh t to grant asylum to those who commit p o l i t i c a l offences. 
This has a d i rec t l i n k t o the def in i t iona l problems. Once the 
p o l i t i c a l offences a re codi :ied to the agreement, the problem 
wil l solve i t s e l f because any crime outside the parameters of 
the qua l i f i ca t ion of t h i s code would automatical ly (jualify as 
t e r r o r i s t ac t . Legal exper t Duggard s t a t e s , when a person 
*". United Nations Document, A / 3 2 / 3 9 , P . 2 3 , Para 18. 
Green L . C , I n t e r n a t i o n a l LAW and the cont ro l of t e r r o r i s m , OD c i t . pp 
194-195. *^ ^ 
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commits an act which threaten the stability of other states or 
undermine the international order, he ceases to be a political 
offender and becomes a criminal under international law like 
the pirate or hijacker.^^ 
Duggard ale>o lists the following reasons for the failure 
of United Nations in combating terrorism: 
(a) After the failure of League of Nations, it became 
apparent that the legal approach would not work. Hence the 
United Nation adopted political approach to the problem of 
aggression and terrorism. Legal systems work on certain values 
and these do not exist in todays United Nations Organisation. 
(b) United Nations member states value independence and 
sovereignity more than security against international 
terrorism. Though most of the states agree individually on the 
principle of extraditing or prosecuting but refuse to give up 
the right to grant asylum. 
(c) Ideological differences between states make them consider 
different actions as terroristic. Also independence inhibits 
states from taking strong stand at the United Nations against 
terrorism. For example, the entire third world is dependent 
for oil or the middle east, hence, they fear commenting on 
Palestinian terrorism. 
(d) United Nations has a limited military enforcing 
capability to contain terrorist activities. However, in the 
Gulf War the armed action against Iraq tells a different 
story. 
'. Duggard. J. Op. Cit., p. 97, 
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(e) International law also lack strong enforcing machinery 
for the prevention and punishment of international terrorism. 
(f) States pursue different interests often conflicting with 
those of other states hence, they refuse to ratify various 
treaties. 
(g) Most of the International Organizations have two lobbies, 
one, interested in the causes of terrorism and the other 
interested in punishment. The endless debate continues without 
any fruitful result. Recent happenings have shown that the 
failure of United Nations is not so bleak in controlling the 
menance of International terrorism. After the Gulf War, 
precedence has been set up that in future strong Nation will 
rise to the call of United Nations for enforcing its 
resolution. The latest imposition of sanctions against Libya 
by United Nations against International terrorism has been 
widely acclaimed .^^ 
European convention on the suppression of terrorism of 
1977 is a further step towards the suppression of terrorism. 
It delinks many offences of protection afforded by the 
political exception clause exempting politically motivated 
acts from criminal cataqory. Article 1 of the convention 
indicates the offences outside the purview of political 
exception clause. Other important points are: 
(a) Offences with in the scope of 1970 Hague convention for 
unlawful seizure of aircraft. 
(b) Offences with in the scope of 1970 Montreal convention 
" Ibid. P-98 
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for the supression of unlawful acts against the safety of 
civil aviation. 
(c) Serious offences involving an attack against the life, 
and physical integrity and liberty of Internationally 
protected person •* ncluding diplomatic agents. 
(d) Offences involving kidnapping hostage, taking or serious 
unlawful detention. 
(e) Offences involving the use of bombs, grenades, rockets, 
automatic weapons where people lives are endangered. 
(f) Attempts to commit any of the above offences or being an 
accomplice to such an offence or attempts to commit them. 
Article 2 further states the serious acts involving 
innocent person to be regarded as non-political. Much of the 
convention and Article 7 states that refusal to extradite 
under this convention requires the detaining state to 
extradite in order to initiated prosecution action.^^ 
The convention appears worthwhile, but has not been 
ratified by all members and contains no enforcement provision 
for breaches by signatories. Hence, there is no guarantee that 
all members will honour it. The biggest flaw in International 
treaties is that member nations place national interest above 
internationax treaty obligation particularly in crisis 
situation.^^ 
Panul Wilkinson states European convention represents the 
**European convention on the suppression of terrorism. 1977. 
** In 1977 France permitted Abu Daud to leave the country knowing that he 
was wanted by both Germany and Israel for his part in Munich massacre. 
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optimal mechanism for European co-operation in the fight 
against terrorism in the given present condition of 
International relations. Rather then expanding more time and 
effort in discussing fresh institution and mechanism, we 
should pursue the more mode t aim of making the existing 
machinery work effectively. Moreover the recent afforts by the 
Council of Europe and the European community towards a greater 
degree of convergence in the Jurisdiction, legal codes, and 
Judicial procedures of the European states could immeasurably 
assist in smoothing the path for convention on the suppression 
of terrorism ^^ . 
On a whole the European convention appears satisfactory, 
as it deals directly with most live issue i.e. suppression of 
International terrorism, however the concept of political 
offence exception have blocked it. Extradition is political 
offence exception and this convention has failed to define a 
political offence or to differentiate between common crime and 
political crime. Dublin accord attempted to strengthen the 
extradition clause applicable to all signatories including 
those who invoke the political offence exception clause. None 
of the European countriep participated in the Dublin accord 
and the proceedings are yet to be satisfied due to the basic 
causes of disagreement on definition and political offence 
exception. 
Various International and National convention appears to 
have taken a very narrow approach towards limiting political 
«« Wilkinson. Paul.op. cit., p.102. 
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terrorism and touch specific aspects of International 
terrorism. The rule is that after committing a terrorist act, 
the offender flees to another country, he or she can only be 
prosecuted if the country where he or she is apprehended is 
willing to return •"he culprit to the country where the crime 
is committed. In view of the facts stated above to some, a 
terrorists is a hero and the return of the criminal if not 
only possible, but is also highly unlikely. 
With regard to the above conventions there are three 
other major conventions on hijacking. 
(a) The 1963 Tokyo convention on offence and certain acts 
committed on board aircraft dealt with the question of 
jurisdiction over hijacked air craft in mid air. This 
convention states that the country of registry of the aircraft 
has jurisdiction over the hijackers. On landing, these 
hijackers will be handed over to the local authorities. The 
receiving states are to extradite the hijackers either to 
their country or to the country of registration of the 
aircraft. However, this convention is silent on the political 
aspect of hijacking and the subsequent issue of right of 
asylum. 
(b) The Hague: convention of 1970 for the suppression of 
unlawful seizure of aircraft deals with the apprehension and 
punishment of International hijackers. As per this convention 
hijackers are to be extradited to either to the country of 
registry of the aircraft or to the country where the aircraft 
with hijacker landed or the country which chartered the plane. 
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If hijackers are not extradited the detaining country is to 
try them legally. 
(c) The Montreal convention of 1971 for the suppression of 
unlawful acts against the safety of civil aviation was 
concerned with acts of Sabotage. Signatories were required to 
either prosecute or extradite persons who coinmit acts of 
Sabotage or damage or destroy or interfere with the smooth 
operation of aircraft. 
These convention are moving though in the right direction 
but lack from real impact. Terrorists have not been deterred 
because they reasonably believe that their actions will not be 
subject to the written restriction. The exist'ng multilateral 
arrangements on extradition among the commonwealth countries 
was grossly inadequate as it did not consider actions like 
incitement and funding of terrorism as extraditable offence. 
Thus states resorted to bilateral agreements. 
An attempt is made in this chapter to portray the 
institutions of extradition as a mode of bilaterial 
cooperation in the administration of criminal justice, and 
examine the recent Indo-British extradition treaty as an 
emerging example of bilateral cooperation in containing 
terrorism. 
THE INDO-BRITISH EXTRADITION TREATY, 1992 
One of the important features of modern terrorist 
activities is that there exist linkages between various 
terrorist groups the world over, there are also linkages 
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between them and drug traffickers. These linkages take the 
form of transfrontier financial deals, arms supply or other 
material support to terrorists. This realisation on the part 
of states has contributed to the emergence of stronger 
extradition treaty relations. Three important areas cf 
bilateral co-operation have been identified, namely 
(1) Tightening up of the rule of prosecution or extradition; 
(2) Bilateral assistance in relation to facilitation of 
prosecution of persons accused of terrorist acts; and 
(3) Bilateral assistance in respect of tracking down and 
seizure of the sources of financial and material support 
to transboundary terrorism. The first two aspects have in 
fact come to be accepted in varying forms and levels of 
obligations, through the recent multilateral treaties 
such as the Hague convention for the suppression of 
Unlawful Seizure of aircraft 1970, the Montreal 
Convention for the suppression of Unlawful Acts against 
the safety of civil aviation 1971, the 1988 protocol to 
the 1971 Montreal convention, the convention against the 
taking of Hostages 1979, and the Rome convention for the 
suppression of unlawful acts against the safety of 
maritime navigation 1988, along with its companion 
protocol on offshore installations. The third aspect of 
bilateral co-operation is expected to be covered by the 
Indo-british agreement on reciprocal seizure of assets of 
terrorism and drug traffickers, which is still in the 
process of being brought into effect, as a companion 
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agreement to the Indo-Bri t ish Ext rad i t ion Agreement of 
1992.^"^ 
The Indo British extradition treaty signed in 1992 was 
ratified on 15 Novetnber 1993. This treaty has been negotiated 
and drafted with a view to containing terrorist a-tivities in 
India sponsored or promoted by elements in the United Kingdom. 
It was easy to evolve a broad agreement on the part of both 
parties because both share a threat perception of terrorism, 
having borne the brunt of acts of terrorism particularly 
directed against innocent human beings. While India places 
emphasis on combating terrorism, Britain has a special concern 
to combat drug trafficking. The preamble to the treaty itself 
gives two reasons for the treaty: 
(a) Desiring to make more effective the co-operation of the 
two countries in the suppression of crime by making further 
provision for the reciprocal extradition of offenders; 
(b) Recognising that concrete steps are necessary to combat 
terrorism.^^ 
This also amounts to an admission that the extradition 
arrangements existing until recently have not been good 
enough, particularly for the purposes of containment of 
terrorism. The Indo-British treaty encompasses, through its 23 
articles, a broad gamut of matters bearing upon extradition 
of persons. 
• ^ Mani. V .S . Op. C i t . , pp.75-76. 
*•. Indo B r i t i s h t r e a t y i s publ ished in t h e Gaze t t e of India extraoriUnaj y. 
No. 458, 30th December 1993. /4L5o See c t i>>*hd /x - I 
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1. Offences Covered by the Treaty 
An "extradition offence" under the treaty is an offence 
for which the extradition of a person is sought which should 
carry a sentence of imprisonment of at least one year.^^ The 
offe. ce need not be a criminal offence, it may relate ,o 
taxation or revenue or may even be of "a purely fiscal 
character" .^ ° This expansion of an extradition offence to 
include fiscal offences is an innovation. An offence for which 
extradition is sought need not have been committed in the 
territory of the requesting state; it might have even been 
committed in a third state by a national of the requesting 
state.''^  
It is not just the place of commission of an offence or 
the nationality of the person allegedly involved, that is 
material, even if an offence is committed whether wholly or 
party within the terrority of the requested state, extradition 
shall be available if the conduct of the prisoner and its 
actual or intended effects, taken in totality, amount to the 
commission of an extradition offence in the territory of the 
requesting state.^^ In other words, the cumulative effect, 
ictual or intended, of an offending conduct rather than the 
place of the conduct, may be material in determining a request 
for extradition. 
". Article 2 (1) of the Indo-British extradition treaty 1993 
">. Ibid., article (2) 
". Ibid, article 2 (3) . 
". Ibid., article 3 . 
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2. The Political Offences Exception 
A typical political offences exception clause in an 
extradition treaty, would provide that extradition shall not 
be granted. The Indo-British extradition treaty states the 
traditional formulation of the political offences exception as 
follows: Extradition may be refused if the offence of which it 
is requested is an offence of a political character.^^ 
Taking into account the above history of the political 
offences exception and particularly the vagaries of the 
judicial process, the Indo-British Treaty has sought to take 
the sting off that political clause, by clarifying a number of 
specific offences which shall not be regarded as offences of 
a political character. These offences are: 
(a) Offences under the Hague Convention for the Suppression 
of Unlawful seizure of Aircraft, 1970. 
(b) Ofences under the Montreal convention for the 
Suppression of Unlawful acts against the Safety of Civil 
Aviation, 1971. 
(c) Offences under the convention on the prevention and 
punishment of crimes against internationally protected 
persons, including diplomatic agents, 1973. 
(d) Offences under the convention against the taking of 
hostages, 1979,-
(e) the serious criminal offences such as murder, 
manslaughter, assault, causing bodily injury, grievous 
hurt, "causing of an explosion likely to endanger life or 
". Ibid., Article 5 (1) 
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cause serious damage to property" making or possession of 
an explosive substance with criminal intent, possession 
of fire arms or ammunition with criminal intent or with 
intent to resist arrest, damaging property with criminal 
intent or with reckless disregard of another's life, 
kidnapping, abduction, false imprisonment or unlawful 
detention, taking of a hostage, any other offence 
relating to terrorism which at the time of the request 
is, under the law of the requested party, not to be 
regarded as an offence of a political character" and any 
attempt, or conspiracy to commit any of the above offence 
or abetment in such attempt, conspiracy or commission.^^ 
A formidable list of exceptions to the political offences 
exception indeed! But it apparently takes care of a broad 
spectrum of terrorist activities. The offences other than 
these enumerated exceptions for instance, sedition, inciting 
national or social disaffection religious or ethnic 
intolerance, and other criminal law offences not enumerated 
above, and also taxation, fiscal and revenue offences, will 
continue to be subjected to the "vagaries of the judicial 
process", to determine their political character at any point 
in time and each judicial determination is likely to vary with 
the Chancellor's foot, if the past history were any guide! 
The upshot of the above, however, is that most tj'pical 
terrorist acts have been saved under the Indo-British treaty 
from the unruly phantom of political offences exception. Quite 
'*. Mani V.S. Op. Cit. p-79-80. 
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possibly these provisions of the Indo-British treaty appear to 
have been influenced by the other anti-terrorist international 
instruments such as the European Convention for the 
suppression of terrorism 1977. 
Yet it may be rather premature to conclude that the 
phantom of political offences exception has at last been 
brought under leash. The phantom might lie dormant under some 
of the international instruments such as the convention 
against the taking of Hostages, 1979. Article 12 of the Anti 
hostages convention provides that where the humanitarian laws 
of armed conflict apply, the anti-hostages convention shall 
not apply. And "armed conflict" would include one "in which 
peoples are fighting against colonial domination and alien 
occupation and against racist regimes in the exercise of their 
right of self determination." In the face of such exceptions 
made in some of the anti-terrorist international instruments, 
one cannot be too sure how long the phantom will stay dormant! 
3 . Extradite or Prosecute 
One of the legal techniques recently evolved to combat 
terrorism and to ensure that a terrorist does not go 
unpunished, is ^ o impose on a state a clear-cut obligation to 
prosecute the culprit, should it decide not to extradite him. 
This has been embodied in the Indo-British Treaty. The 
incorporation of the obligation to extradite or prosecute in 
the treaty is accomplished in three ways which are mutually 
reinforcing. Article 8 of the treaty states the central 
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principle that if the requested party refuses to extradite it 
shall submit the case to its cottpetent authorities to consider 
prosecution. And if these authorities decide not to prosecute, 
the request for extradition must be reconsidered. This 
ob] .gation to reconsider the extradition request is nove." . 
Secondly, to facilitate prosecution of an offence in case 
of refusal to extradite, the Indo-British Treaty requires both 
India and Britain to incorporate in their respective domestic 
laws all the offences enumerated in Article 5 of the treaty, 
in such a way that an offence committed in either country will 
simultaneously be taken to be an offence under the laws of the 
other country as well. In fact this innovation may have a 
double advantage. First, it would enable an extradition-
refusing state to prosecute. Second, the courts of either 
party will be slow to apply the political offences exception, 
keeping in view their own domestic law. 
Thirdly, the treaty also lists the grounds for refusal to 
extradite. These are.--
(i) Proof of ulterior motive of the requesting state which 
intends to prosecute or punish the prisoner on account of 
his race, religion, nationality or political of ..nions. 
(ii) Proof of possible prejudice at trial or punishment after 
extradition on account of these grounds; 
(iii) Proof of injustice or oppression, if extradited, for 
reasons of:-
trivial nature of the offence involved, 
lapse of time, or 
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lack of good faith in charging of offence, 
(iv) The offence involved being not an offence under general 
criminal law, but a military offence; 
(v) An offence being one for which the prisoner has been 
convicted with a sentence jf less than four months; 
(vi) An offence in respect of which the prisoner has already 
been acquitted or convicted one. 
While Article 9 of the treaty enumerates the above 
grounds of refusal seeking thereby to restrict or inhibit the 
scope for refusal to extradite, quite possibly it may help 
revitalise the otherwise weak political offences exception by 
permitting subjectivity in appreciation of evidence regarding 
ulterior motives and malafides of the requesting state on 
account of the prisoner's race, religion, nationality or 
political opinions.^^ 
4. Mutual Assistance in Extradition and Prosecution 
Proceedings 
The Indo-Eritish Treaty provides for mutual assistance at 
least in three important respects. First, under article 19, it 
contains a general provision whereby each state "shall, to the 
extent permitted by its law, afford the other the widest 
measure of mutual assistance in criminal matters in connection 
with the offence for which extradition has been requested". 
Second, when a request is granted, article 18 stipulates that 
the requested state shall, "upon request and so far as its law 
'*. Ibid. p-81. 
-191-
allows" deliver to the requesting state "article which may 
serve as proof or evidence of the offence". The handing over 
of such articles would, of course, be without prejudice to the 
rights of any persons in respect of them. These two provisions 
would, no doubt, go a long way in assisting prosec.tion of 
terrorists. 
The third important provision promoting mutual 
assistance relates to the provisional arrest of the person to 
be extradited, on the application of the requesting state, 
even as that state intends making a request for extradition. 
This provision in article 12 seeks to ensure the co-operation 
of the potentially requested state in preventing the possible 
eescape of a terrorist from that state, even as the other 
state considers making a request for his extradition, though 
such a recjuest has not actually been made.^^ 
Beyond these principal features, the Indo-British treaty 
contains provisions for extradition of nationals of the 
requested state, postponement of surrender of the fugitive 
pending completion of legal foirmalities, extradition 
procedures, the rule of speciality (i.e. the rule that a 
person extradited shall be prosecuted by the req". esting state 
only for the offence he was extradited for or any lesser 
offence as disclosed by the facts before the extradition 
proceedings or any other offence for which the requested state 
may consent), evidence, competing requests, capital 
punishment, surrender, documents and expenses, territoria] 
Ibid, p-82-83. 
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application, and ratification and termination.^^ 
The Indo-British extradition treaty and the companion 
agreement for reciprocal seizure of assets of the suspected 
terrorists and drug-traffickers have indeed been a trail-
bla: 5r in promoting bilateral co-operation in contain ng 
international teerrororism. The proof of the pudding is, 
however in the eating. Let us hope that both countries would 
show equal zeal and promptness in implementing such agreements 
as occasions may demand. Atleast in the short run, these 
arrangements have had some effect on the sponsors of terrorism 
who, until recently, used bases in the United Kingdom to aid 
and promote terrorist activities in India. Many of them are 
reported to have fled to some of the European countries in the 
wake of the twin treaties. 
Unilateral (Self help) 
After having exhausted all channels for finding ways and 
means for combating international terrorism. The target states 
have the capability started resorting to self help method. 
Enteebe rescue mission is Israel of 1976. The rescue mision in 
Iran in April 1980 of USA, and the USA military s^  :ike of 
libyan presidential place in 1986 are some of the finest 
example of unlateral approach. The biggest drawback of this 
method is testimony before the Vs. Sanati foreigh committee 
August 1, 1985. under the term self defence, that it can only 
be adopted by a military strong state. Even strong states need 
Ibid p-83-89. 
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some support of another f r iendly country for USA's 1986 the 
s t r ike of l ibya , United Kingdom provided r e f u e l l i n g f a c i l i t i e s 
to the USF-III p lanes but france refuse permission to overfly 
i t s t e r r i t o r i e s . Hence Us a i r c r a f t had to take a circurtous 
route. Such dichotomy in l o l i t i c a l outlook i s merely the t i p 
of the iceburg. 
In the absence of strong in te rna t iona l l e g a l provisions 
against t e r ro r i sm as on date the democratic s t a t e s have 
enacted t h e i r own a n t i t e r r o r i s t l e g i s l a t i o n and ivoked 
emergency powers, as has been done in l i b e r a l democratic 
system l ike in India , Germany and Br i t a in . And the s ta tus of 
the offence was to be determined by the circumstances 
attending the a l l eged crime at the time of commission and not 
by the motives which subsequently led to the prosecut ion: 
In the case STATE V SCHUMANN 1970, the cour t of appeal at 
Ghana in allowing the request for e x t r a d i t i o n observed in 
order to c o n s t i t u t e a p o l i t i c a l crime t h e r e must be some 
disturbance or upheaval or some physical s t r u g g l e between some 
opposing p o l i t i c a l p a r t i e s for the mastery of the government 
of the country and thcit the offence must have been committed 
in furtherence of tha*. disturbance or s t rugg le or with a view 
to avoiding p o l i t i c a l persecut ion or prosecut ion for p o l i t i c a l 
offences. In t h i s case Schumann was wanted on a charge of 
murder in connection with the extrmination of Jews in 
concentration camp. 
The Non-surrender of p o l i t i c a l offenders became 
consistent with the new concept of theory and the purpose of 
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extradition, but there were several problems also, for in 
stance the offence was political, it was not recognised as an 
offence in the eyes of the state of asylum one state does not 
legislate to punish acts committed against other states if 
tt ise acts do not harm its own political order. Morovrr to 
decide that such offences justified extradition would involve 
passing judgement upon the injured state, and might imply 
ceasure of the existing government and the leading of moral 
support to a rebel faction which would be akin to 
intervention. 
Popular feeling is often aroused on account of political 
offenders, and cannot be ignored by the state of refuge on the 
one hand, public opinion at home might sympathize heartily 
with the fugitive and severely condemn the surrender, while, 
on the other hand, the judge in the demanding state might be 
influenced by a prevailing sentiment against the accused, and 
be unable to show impartiality in his judgement. The fear that 
the fugitive, if returned, will be punished out of proportion 
to the severity of the offence is a deterrent to surrender. 
Along with the practice of extradition states, have also 
indulged in the practice of expulsion or depor' ition of 
undesirable persons, usually foreigners, as a method of 
resolving some of the problems of administration of criminal 
justice. But there are differences between extradition and 
deportation. Deportation is usually a unilateral act, where as 
extradition is bilateral act and it is the part of the 
criminal justice process, i.e. acquistion of custody of the 
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accused for t r i a l , or where the person has escaped from prison 
for completion of his sentence. Extradition process is 
mentioned in b i l a te ra l t r e a t i e s , supplemented by provision in 
codes of criminal procedure. Extradition an t ic ipa tes a prior 
judicial proceeding in the requesting s t a t e , fol.' owed by 
another judicial extradi t ion proceedings in the requested 
state and often culminates in further judicia l proceeding in 
the requesting s ta te af ter extradition, where as deportation 
does not necessarily en ta i l judicial proceedings before or 
after an act of deportation. ®^ 
I t must be admitted that the present unset t led s tate of 
international practice in the matter of characterization of 
terrorism results largely from the ideological differences 
that divide the world community. As Proffessor Bassiouni 
stated "what is terrorism for the one side, i s heroism for the 
other". 
Thus, future of the rule of no extradit ion of po l i t i ca l 
offenders depends par t ly upon the p o l i t i c a l offenders 
themselves and par t ly upon the future of the s t a t e making up 
the present world order. Anarchist have in many cases brought 
upon them selves a wholesome condemnation by ^ r tue of the 
te r ror is t s method which they employ. Since a l l s t a t e s have a 
common interest in suppressing crime against society, none are 
willing to grant p o l i t i c a l asylum to anarchists . Therefore if 
pol i t ical offenders in the future are going to employ methods 
"" Evans E. Alona, 'Legal aspect of International terrorism', Lexinion 
books, 1978, pp 4 93 4 94. 
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of atrocity out of proportion to the political end in view, 
they are likely to receive Scant Sympathy. 
It is on this principle that the capitalists states, in 
practice, remove communists from the category of political 
offenders when they use terrc .-istic method with respect to 
world order, there may develop an integeration of political 
organisation to such an extend that each state or division in 
the organization would feel an interest in itself punishing 
attacks directed at any one of the group regardless of where 
the act, might be committed. At present however in view of the 
strong feeling of nationalism and the principle of territorial 
sovereignity, there seems to be no trend in this direction and 
the problem of what constitutes a political offence for 
extradition purposes will therefore be frequently present 
itself for solution. 
The attainment of world peace is dependent upon the 
maintenance of rules designed to safeguard world pulic order 
and to establish legal channels as alternatives to the violent 
means which prevail in their absence. The rule of law is not 
an ideological equalizer or a method of compromising opposing 
political doctrines, but ; process of ordering and channeling 
conflicts through legal institutions designed for the peaceful 
resolution of conflict in a judicial context. It is gradual 
building of needed international legal structures, not by 
ideologically superimposing such structures on the nation-
states, but by creating them so as to service special puposes 
designed to eliminate direct confrontations between states 
-197-
which have potential for disruption of world public order. 
An international court must be established on the model 
of European commission and the European court of human right. 
Terrorism once defined as involving specific crimes such as 
hijacking, kidnapping, assasination, letter bomb and other 
acts should be considered like other international crimes, 
i.e. genocide, as a crime against humanity. Both the genocide 
convention and the Hague convention on aircraft hijacking, 
adopt the position that such acts are international crimes for 
which there is universal jurisdiction and give the state the 
option to prosecute. Or extradite, which means that -^^ the 
absence of prosecution Extradition is mandatory and the 
political offence exception is inapplicable. 
Notwithstanding the fact that the resolutions of 
international conferences and association encourage state to 
grant extradition also in the absence of an extradition treaty 
and that new forms of legal assistance in crumnal matter like 
the transfer of criminal proceedings and the execution of 
foreign judgement may diminsh the importance of extradition, 
extradition treaties will remain of primary importance as the 
only sources of a states duty to extradite. 
Fpr severa reason an effective assurance of human rights 
and effective use of civil and criminal sanctions against the 
depriviation of human rights by governments and private 
preparators will bring an end to terrorism. 
The fact that the states continue to conclude new 
extradition treaties and to replace older treaties by new ones 
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clearly underlives the i r necessity. Uniform extradi t ion system 
in a given geographical area do have their advantages, but one 
may doubt whether mul t i l a te ra l conventions ref lect ing only the 
minimum standard of jo in t convictions, abstaining af ter , from 
providing the necessary de t a i l s ar l being subject to 
reservations, are the best solution to the problem. Bilateral 
extradition have proved more flexible in th i s respect and 
should be given preference . Article 33 of Inter-American 
convention of 1981, leaving i t to the states to decide whether 
the conventions shall supersede bi lateral t r e a t i e s in force 
strongly support th i s view, while Article 28 of the European 
convention appears to be too narrow in allowing only for 
supplementry agreements. 
CONCLUSION 
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CONCLUSION 
In r ecen t yea r s t h e r e has been a n o t i c e a b l e t r e n d towards 
i n c r e a s i n g c o - o p e r a t i o n and r e c i p ocal a s s i s t a n c e in the 
m a t t e r of suppress ion of c r i m i n a l a c t i v i t i e s and t h i s i s 
e v i d e n t by the conc lu s ion of l a r g e number of b i l a t e r a l and 
m i l t i l a t e r a l conven t i ons . Laws r e l a t i n g t o e x t r a d i t i o n have 
been d i scussed above i n t h e broader p e r s p e c t i v e . In the 
p r o c e s s one may have n o t i c e d t h a t e x t r a d i t i o n i s n o t an easy 
e x c e r c i s e as one may have imagined or d e s i r e d . I t i s packed 
wi th many compl ica t ions and p i t f a l l s . 
No s t a t e may e x c e r c i s e phys ica l c o n t r o l over an 
i n d i v i d u a l wi th i n t h e t e r r i t o r y of another s t a t e . On the 
o t h e r hand a s t a t e may admi t an a l i e n t o r e s i d e w i t h in i t s 
t e r r i t o r y a t d i s c r e t i o n . I t i s thus pos s ib l e for a law b reake r 
t o escape j u s t i c e by s imply c ross ing the f r o n t i e r , having 
committed no crime on t h e s t a t e of refuge, t he c h o i c e of t h a t 
s t a t e have no v a l i d cause t o a r r e s t him and hand him over . I t 
i s t h i s s i t u a t i o n t h a t e x t r a d i t i o n t r e a t i e s a r e des igned t o 
meet. The problem a r i s e s J'l severa l combinat ions of 
c i rcumstances depending on t h e l o c a t i o n of the o f f ence , t h e 
n a t i o n a l i t y of t he accused and the p lace of a p p r e h e n s i o n . 
These t h r e e c o n s i d e r a t i o n s a r e r e f l e c t e d in t h r e e compe te t ive 
p r i n c i p l e s for d e t e r m i n i n g j u r i s i d i c t i o n over i n d v i d u a l s in 
c r i m i n a l c a s e s . 
One of the most s e r i o u s d e f e c t s of the p r e s e n t system of 
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International extradition is the inadequate range of offences 
covered by many existing treaties. Three factors contribute 
towards this situation. 
(a) Many existing treaties are old and have not been amended 
or replaced so is to keep pace with the increasing range of 
offences committed by fugitives or with novel offences arising 
out of scientific discoveries or changed social conditions. 
Offences connected with aircraft hijacking and traffic in 
narcotic drugs are particularly note-worthy examples which 
have given cause for concern. 
(b) The practice of specifiying extraditable offences by name 
in the treaties has resulted in many chance omissions offences 
which are seriously criminal, where, as is the case with many 
countries, extradition may not take place in the absence of a 
duty to surrender imposed by strict terms of a treaty, the 
criminal may escape punishment. 
(c) Some municipal courts restrictively interpreted the 
enumerated offences in treaties so as to require in each case 
that the offence actually charged should correspond not merely 
with an offence by law of the requested state which is within 
the treaty but with the offence of the same name as defined 
by law of the requested state. 
Thus to determine the offence for whicJi extradition may 
be granted is a problem that faces in the first instance the 
negotiators of the treaty, and then subsequently the courts of 
the requested state, which may enquire in every case whether 
the stipulations of the treaty have been fulfilled. 
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In order to make the process of extraditior less 
cumbersome and time consuming, one should see that the 1 ^erty 
of an individual is not bargained on the intemaLional 
chessboard. Few points are to be kept in mind, for instance : 
(a) In case of border s' ates where there is more 
liklyhood of fugitive flight, fugitives should be extradited 
without proof of prima facie evidence but on production of an 
authenticated warrant. 
(b) While it is desirable to incorporate the rule of 
speciality in extradition treaties fugitive may nevertheless 
be extradited even in the absence of such a provision in 
treaty or national legislation provided there is adhoc 
assurance in writting given by the requesting state to the 
effect that the rule of speciality will be scrupulously 
observed. 
(c) Extradition offences should be determined on the 
basis of the term of sentence provided, of course, the rule of 
double criminality is not violated. 
(d) Nationals who are not extradited must be tried by 
their own states. This principle need be accepted by all 
concern states. 
(e) With respect to convicted fugitives, evidence as to 
their conviction and identity should, be required unless he 
has been convicted in abstentia in which case prima facie 
evidence may also be required. Rule of time bar should not be 
applied to convicted fugitives. 
(f) The rights of the individual in extradition 
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proceedings must be upheld. Terrorism must be considered a 
common crime for the purpose of e x t r a d i t i o n , so that the 
general r u l e agains t the ex t rad i t ion of p o l i t i c a l offenders 
wi l l be unappl icab le . 
Ex t r ad i t i on therefore i s a n e c e s s i t y . No fugitive should 
be given the impression that he can commit the offence and 
flee from j u s t i c e by taking s h e l t e r in a foreign t e r r i t o r y . 
Care should however be taken h i s t r i a l meets the ends of 
j u s t i c e and i s not subject to unnecessary p o l i t i c a l 
harrasment. Libya 's refusal to handover the Lockerbie case 
accused t o USA or UK can be s ighted as a case of such an 
apprehension. 
Some w r i t e r s are of the view t h a t ex t radi t ion i s of 
dec l in ing importance throughout the world. Many ext rad i t ion 
t r e a t i e s were terminated by the outbreak of the f i r s t and 
second world wars and have not been renewed subsequently, i t 
i s uncer t a in whether ex t rad i t ion t r e a t i e s made by colonial 
powers remain binding on t h e i r former colonies, surviving 
e x t r a d i t i o n t r e a t i e s are often out of da t e , or they do not 
contain a l i s t of crimes which do not include new offences, 
for in s t ance , the economic offences, which have increased 
manifold in recent years . Acts or oramissions in contravention 
of the customs, foreign exchange and company regulat ion 
committed by mult inat ional corpora t ions , c a r t e l s , as a l so 
organised groups of ind iv idua l s , which have ser ious 
repurcussions on the economic wel l -being of Nations have given 
ser ious doubts on the prevai l ing d o c t r i n e of non-extradit ion 
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for offences of a fiscal nature. Though a number of steps have 
been taken up by the multinational conventions to widen the 
scope of extradition to embrace new offences of general 
International concern. 
Very few new extradition treaties have been made in 
recent years. At the begining of this century the United 
Kingdom extradited dozens of people every year under the 
extradition act of 1870, now United Kingdom extradite only two 
or three people a year. On the other hand twenty eight people 
are surrendered every year to the Repviblic of Ireland under 
the backing of warrants Act 1965. This demonstrates another 
feature of extradition that, it is used principally between 
countries of common land boundries, for example, France 
extradited about 150 people a year, 90% of them to adjacent 
countries. 
The well established principle against the surrender of 
political offenders has also been watered down to some extent 
by providing extradition of persons accused of acts of 
terrorism such as kidnapping or violence against the persons 
of a diplomatic agent or hijacking of aircraft under various 
conventions. 
A problem connected with both the process of extradition 
and the granting of asylum is posed by what could be termed as 
informal extradition. This refers to any of a great variety of 
devices and practices utilsed by states to secure the 
apprehension of civil, criminal and political offenders who 
have managed to escape beyond the fronteirs of the seeking 
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state, all without the formality of the procedural details 
characterstics of normal state practice under the terms of and 
extradition treaty. Modern history is replete with examples of 
informal extradition and it is regretable that the scope of a 
general text preclv''.es a details presentation of a most 
interesting subject. 
Kidnapping from a foreign country is one process of 
getting the custody of the desired fugitive. There is also the 
procedure of expulsion or deportation of the required fugitive 
if he is wanted in the state of his nationalily. In this way 
the sefeguards created for the individual in legislation and 
treaties relating to extradition are evaded, SOBLEN case 1963 
being in sight. It is probably this use of deportation which 
explains why there are now fewer extradition treaties and 
fewer extradition cases than there used to be. 
Almost all states have continued to recognise in their 
treaties as also in municipal legislations the principle of 
non-extradition of political offenders but there is little 
guidance in the practice of states as to what would constitute 
a political offence. In GARCIA GUILLESN V. U.S. 1989 
it was observed that a political offence must involve an 
uprising or some other voilent political disturbance. 
Existing diversities in International rules and practice 
under the hundred of bilateral extradition treaties now in 
force have encouraged jurists to advocate a single 
multilateral treaty, but the movement has made little 
progress. The divergency in practices with respect to 
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surrender of nationals are deeply rooted. Differences in 
procedure are not well defined. It would be difficult to 
secure agreement on a list of extradition crimes. Since a 
general convention at the present time would probably be 
incomplete or would incorporate a number of optional clauses, 
it has been doubted whether it would achieve the end desire. 
Thus it can be suggested that in the absence of an 
universal convention the best way would be to have bilateral 
cooperation in the administration of criminal justice, as they 
have proved to be more flexible in nature. This is evident by 
the manifold increase in the number of bipartide extradition 
agreements in the recent years. 
APPENDIX -1 
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APPENDIX-1 
EXTRADITION TREATY BETWEEN THE GOVERNMENT OF 
THE REPUBLIC OF INDIA AND THE GOVERNMENT OF 
THE UNITED KINGDOM OF GREAT BRITAIN AND 
NORTHERN IRELAND 
The Extradition Treaty between the Government of the 
Republic of India and the Government of the United Kingdom of 
Great Britain and Northern Ireland was signed on 22nd 
September, 1992 and the instruments of ratification exchanged 
at New Delhi on 15th November, 1993 and whifch Treaty provides 
as follows: 
ARTICLE 1- DUTY TO EXTRADITE: 
1. Each Contracting State undertakes to extradite to 
the other, in the circumstances and subject to the 
conditions specified in this Treaty, any person who, 
being accused or convicted of an extradition offence as 
described in Article 2, committed within the territory of 
the one State, is found within the territory of the other 
State, whether such offence was committed before or after 
the entry into force of this Treaty. 
2. Extradition shall also be available in respect of an 
extradition offence as described in Article 2 committed 
outside the territory of the Requesting State but in 
respect of which it has jurisdiction if the Requested 
State would, in corresponding circumstances have 
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jurisdiction over such an offence. In such circuir .cts 
the Requested State shall have regard to all the 
circumstances of the case including the seriousness of 
the offence. 
3. In addition, extradition shall o^ available for an 
extradition offence as described in Article 2: 
(a) If it is committed in a third State by a national of 
the Requesting State and the requesting State bases 
its jurisdiction on the nationality of the offender; 
and 
(b) If it occurred in the Requested State, it would be 
an offence under the law of that state punishable 
with imprisonment for a term of at least one year. 
ARTICLE 2 : EXTRADITION OFFNCES: 
1. An extradition offence for the purposes of this 
Treaty is constituted by conduct which under the laws of 
each Contracting State is punishable by a term of 
imprisonment for a period of at least one year. 
2. An offence may be an extradition offence 
notwithstanding that it relates to taxation or revenue or 
;s one of a purely fiscal character. 
ARTICLE 3: COMPOSITE OFFENCES : 
Extradition shall be available in accordance with this 
Treaty for an extradition offence, notwithstanding that the 
conduct of the person sought occurred wholly or in part in the 
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Requested State, if under the law of that State his conduct 
and its effects, or its intended effects, taken as a whole, 
would be regarded as constituting the cottunission of an 
extradition offence in the territory of the Requesting State. 
ARTICLE 4: EXTRADITION OF NATIONALS : 
Nothing in this treaty shall preclude the extradition by 
the requested state of its nationals either in respect of a 
territorial offence or in respect of an extraterritorial 
offence. 
ARTICLE 5: POLITICAL OFFENCE EXCEPTION : 
1. Extradition may be refused if the offence of which 
it is requested is an offence of a political character. 
2. For the purpose of this treaty the following 
offences shall not be regarded as offences of a political 
character : 
(a) An offence within the scope of the convention for 
the suppression of unlawful seizure of aircraft, 
opened for signature at the Hague on 16 December, 
1970. 
(b) An offence within the scope of the convention for 
the suppression of unlawful ac' s against the safety 
of Civil Aviation, opened for signature at Montreal 
on 23 September 1971. 
(c) An offence within the scope of the Convention on the 
Prevention and punishment of crimes^i^gainst 
Internationally Protected Persons, including 
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Diplomatic Agents, opened for signature at New York 
on 14 December 1973. 
(d) An offence within the scope of the International 
Convention against the Taking of Hostages, opened 
for signatur'=i at New York on 18 December 1979; 
(e) Murder; 
(f) Manslaughter or culpable homicide; 
(g) Assault occasioning actual bodily harm, or causing 
injury, malicously wounding or inflicting grevious 
bodily harm whether by means of a weapon, a 
dangerous substances or otherwise; 
(h) The causing of an explosion likely to endanger life 
or cause serious damage to property; 
(i) The making or possession of an explosive substance 
by a person who intends either himself or through 
another person to endanger life or cause serious 
damage to property; 
(j) The possession of a firearm or ammunition by a 
person who intends either himself or through another 
person to endanger life or cause serious damage to 
propertv; 
(k) The use of a firearm by a person with intent to 
resist or prevent the arrest or detention of himself 
or another person; 
(1) Damaging property whether used for public utilies or 
otherwise with intent to endanger life or with 
-210-
reckless disregard as to whether the life of another 
would thereby be endangered: 
(tn) Kidnapping, abduction, false imprisonment or 
unlawful detention, including the taking of a 
hostage .-
(n) Incitement to murder, 
(o) Any other offence related to terrorism which at the 
time of the request is under the law of the 
Requested Party, not to be regarded as an offence of 
a political character; 
(p) An attempt or conspiracy to commit any of the 
foregoing offences or participation as an accotiplice 
of a person who commits or attempts commit such an 
offence. 
ARTICLE 6: EXTENSION OF EXTRATERRITORIAL JURISDICTION : 
1. The Government of the United Kingdom undertakes to 
make it an offence under the law of the United Kingdom to 
commit in India any of the following offences: 
(a) An offence under any of the conventions specified in 
article 5 of this treaty; 
(b) Murder ir nslaughter or culj able homicide, 
kidnapping, abduction, false imprisonment or 
unlawful detention including the taking of a 
hostage; 
(c) An offence relating to the causing of an explosion 
the making or possession of explosives, the 
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p o s s e s s i o n o r u s e of a f i r e a r m o r t h e p o s s e s s i o n of 
a m m u n i t i o n a s s p e c i f i e d i n A r t i c l e 5 of t h i s t r e a t y . 
(d) An a t t e m p t t o commit o r p a r t i c i p a t i o n as an 
a c c o m p l i c e i n any of t h e f o r e g o i n g o f f e n c e s . 
2 . The Government of I n d i a u n d e r t a k e s t o e s t a b l i s h 
c o r r e s p o n d i n g j u r i s d i c t i o n o v e r o f f e n c e s commi t t ed in t h e 
U n i t e d Kingdom. 
ARTICLE 7 : OFFENCES OF CONSPIRACY. INCITEMENT AND ATTEMPT 
1 . I t s h a l l a l s o be an o f f e n c e u n d e r t h e law of t h e 
U n i t e d Kingdom f o r any p e r s o n i n t h e U n i t e d Kingdon. 
(a) To a t t e m p t t o commit i n I n d i a , o r i n c i t e , o r 
p a r t i c i p a t e a s an a c c o m p l i c e i n t h e commission i n 
I n d i a of any of t h e f o l l o w i n g o f f e n c e s : 
( i ) An o f f e n c e unde r any of t h e c o n v e n t i o n s 
s p e c i f i e d i n a r t i c l e 5 of t h i s t r e a t y ; 
( i i ) Murde r , m a n s l a u g h t e r o r c u l p a b l e homic ide , 
k i d n a p p i n g , a b d u c t i o n , f a l s e impr i sonment o r 
u n l a w f u l d e t e n t i o n i n c l u d i n g o r un lawful 
d e t e n t i o n i n c l u d i n g t h e t a k i n g of a hostage,-
( i i i ) An o f f e n c e r e l a t i n g t o t h e c a u s i n g of an 
e x p l o s i o n , t h e makin< o r p o s s e s s i o n of 
e x p l o s i v e s , t h e p o s s e s s i o n o r u s e of a f i r e a r m 
oi- t h e p o s s e s s i o n of a m m u n i t i o n a s s p e c i f i e d i n 
A r t i c l e 5 ; 
(b) To c o n s p i r e t o commit i n I n d i a a n y o f f e n c e ment ioned 
i n s x i b - p a r a g r a p h ( i ) t o ( i i ) a b o v e . 
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(2) It shall be an offence under the law of Inaia for 
any person in India. 
(a) To attempt to commit in the United Kingdom , or 
incite, or participate as an accomplice in the 
commission in the United Kingdom of any of s;he 
following offences: 
(i) An offence under any of the conventions 
specified in Ariticle 5 of this Treaty, 
(ii) Murder, manslaughter or culpable homicide, 
kidnapping, abduction, false imprisonment or 
unlawful detention including the taking of a 
hostage; 
(iii) An offence relating to the causing of an 
explosion the making or possession of 
explosive, the possession or use of a firearm 
or the possession of ammunition as specified in 
Article 5; 
b. To conspire to commit in the United Kingdom any 
offence mentioned in sub-paragraphs (i) to (iii) 
above. 
3. For the purjioses of paragraph (1) (b) and ("^i above, 
it shall be an offence to conspire as aforesaid only 
where it would be an offence under the law of the country 
in which the conspiracy is alleged to take place for a 
person to conspire in that country in the commission in 
that country of such an offence. 
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ARTICLE 8 : EXTRADITION AND PROSECUTION : 
1. The request for extradition on may be refused by the 
requested state if the person whose extradition is sought 
may be tried for the extradition offence in the courts of 
that State. 
2. Where the requested state refuses a request for 
extradition for the reason set out in paragraph 1 of this 
article, it shall submit the case to its competent 
authorities so that prosecution may be considered. Those 
authorities shall take their decision in the same manner 
as in the case of any offence of a serious nature under 
the law of that State. 
3. If the competent authorities decide not to prosecute 
in such a case, the request for extradition shall be 
reconsidered in accordance with this Treaty. 
ARTICLE 9: GROUNDS FOR REFUSAL OF EXTRADITION 
1. A person may not be extradited if: 
(a) He satisfies the requested state that the request 
for his extradition (though purporting to be made on 
account of an extradition offence) has in fact been 
made for the purpose of prosecutir.; or punishing him 
on account of his race, religion, nationality or 
political opinions, or 
(b) He satisfies the requested state that he might, if 
extradited, be prejudiced at his trial or be 
punished, detained or restricted in his personal 
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liberty, by reason of his race, religion, 
nationality or political opinion; or 
(c) He satisfies the requested state that it would, 
having regard to all the circumstances, be unjust or 
oppressive to extradite him by reason of : 
(i) The trivial nature of the offeaceue^dwhicbrhe iwas 
convicted; or 
(ii) The passage of time, since he is alleged to have 
committed it or to have become unlawfully at large, 
as the case may be, or 
(iii) The accusation against him not having been made in 
good faith in the interests of justice; or 
(d) The offence of which he is acused or convicted is a 
military offence which is not also an offence under 
the general criminal law. 
2. A person who has been convicted of an extradition 
offence may not be extradited therefore unless he was 
sentenced to imprisonment or other form of detention for 
a period of four months or more or, subject to article 16 
to the death penalty. 
ART^ CLE 10: POSTPONEMENT OF SURRENDER 
1. If criminal proceedings against the person sought 
are instituted in the territorj' of the requested state, 
or he is lawfully detained in consequence of criminal 
proceedings the decision whether or not to extradite him 
may be postponed until the criminal proceedings have been 
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completed or he is no longer detained. 
2. A person sought may not be extradited until 
(a) It has been decided in accordance with the law of 
the required state that he is liable to be 
extradited, and. 
(b) The expiration of any further period which may be 
required by the law of that state. 
ARTICLE 11 : EXTRADITION PROCEDURES 
1. Subject to the provisions of article 22 of this 
treaty, the request for extradition shall be made through 
the diplomatic channel. 
2. The request shall be accompanied by : 
(a) As accurate a description as possible of the person 
sought, together with any other information which 
would help to establish his identity, nationality, 
and residence; 
(b) A statement of the facts of the offence for which 
extradition is requested, and 
(c) The text, if any, of the law 
(i) Defining that offence, and 
(ii) Pi escribing the maximum punishrr nt for that 
offence. 
3. If the request re;lates to an accused person, it must 
also be accompanied by a warrant of arrest issued by a 
judge, magistrate or other coti^etent authority in the 
territory of the requesting state and by such evidence 
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as, according to the law of the requested state, would 
justify his committal for trial if the offence had been 
committed in the territory of the requested state, 
including evidence that the person requested is the 
person to whom the warrant of arrest refers. 
4. If the request relates to a person already convicted 
and sentenced, it shall also be accompanied: 
(a) By a certificate of the conviction and sentence; 
(b) By a statement that the person is not entitled to 
question the conviction or sentence and showing how 
much of the sentence has not been carried out. 
5. In relation of a convicted person who was not 
present at his trial, the person shall be treated for the 
purposes of paragraph (4) of this articles as if he had 
been accused of the offence of which he was convicted. 
6. If the requested state considers that the evidence 
produced or information supplied for the purposes of this 
treaty is not sufficient in order to enable a decision to 
be taken as to the request, additional evidence or 
information shall be submitted within such time as the 
requested state shall require. 
ARTICLE i.2 : PROVISIONAL ARREST 
1. In urgent cases the person sought may, in accordance 
with the law of the requested state, be provisionally 
arrested on the application of the competent authorities 
of the requesting state. The application shall contain an 
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indication of intention to request the extradition of 
that person and a statement of the existence of a warrant 
of arrest or a conviction against him, and, if available, 
his description and such further information, if any, was 
would be necessary to justify the issue of a warrant Df 
arrest had the offence been committed, or the person 
sought been convicted, in the territory of the requested 
state. 
2. A person arrested upon such an application shall be 
set at liberty upon the expiration of 60 days from the 
date of his arrest if a request for his extradition shall 
not prevent the institution of further proceedings for 
the extradition of the person sought if a request is 
subsequently received. 
ARTICLE 13 : RULE OF SPECIALITY 
1. Any person who is returned to the territory of the 
requesting state under this treaty shall not, during the 
period described in paragraph (2) of this article, be 
dealt within the territory of the requesting state for or 
in respect of any offence committed before .he was 
returned to that lerritoiry other than : 
(a) The ofence in respect of which he was returned; 
(b) Any lesser offence difjclosed by the facts provided 
for the purposes of securing his return other than 
an offence in relation to which an order for his 
return could not lawfully be made; or 
-218-
(c) Any other offence in respect of which the requested 
party may consent to his being dealt with other than 
an offence in relation to which an order for his 
return could not lawfully be made or would not in 
fact be itiade. 
2. The period referred to in paragraph (1) of this 
article is the period beginning with the day of his 
arrival in the territory of the requesting state or his 
return under this treaty and ending forty-five days after 
the first subsequent day on which he has the opportunity 
to leave the territory of the requesting state 
3. The provisions of paragraph (1) of this article 
shall not apply to offences committed after the return of 
a person under this treaty or matters arising in relation 
to such offences. 
4. A person shall not be re-extradited to a third 
state, except when, having had an opportunity to leave 
the territory of the state to which he has been 
surrendered, he has not done so within sixty days of his 
final discharge, or has returned to that territory after 
having ] ft it. 
ARTICLE 14 : EVIDENCE 
1. The authorities of the requested state shall admit 
as evidence, in any proceedings for extradition any 
evidence taken on oath or by way of affirmation, any 
warrant and any certificate of, or judicial document 
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stating the fact of, a conviction, if it is authenticated 
(a) (i) In the case of a warrant being signed, or in 
the case of any original document by being 
certified, by a judge, magistrate or other 
competent authority of the requesting state, 
and 
(ii) Either by oath of some wittness or by being 
sealed with the official seal of the 
appropriate minister of the requesting state; 
or. 
(b) In such other manner as may be permitted by the law 
of the requested state. 
2. The evidence described in paragraph (1) shall be 
admissible in extradition proceedings in the requested 
state whether sworn or affirmed in the requesting state 
or in some third state. 
ARTICLE 15 : COMPETING REQUESTS 
If extradition of the same person whether for the same 
offence or for different offences is requested by a 
contracting state and a third state with which the requested 
state '.las an extradition arrangement, the requested stat 
shall determine to which state the person shall be extradited, 
and shall not be obliged to give preference to the contracting 
state. 
ARTICLE 16 : CAPITAL PUNISHMENT 
If under the law of the requesting state the persons 
-220-
sought is liable to the death penalty for the offence for 
which his extradition is requested, but the law of the 
requested state does not provide for the death penalty in a 
similar case, extradition may be refused unless the requested 
state gives such assurance as the reqv ested state considers 
sufficient that the death penalty will not be carried out. 
ARTICLE 17 : SURRENDER 
1. If extradition is granted, the person sought shall 
be sent by the authorities of the requested state to such 
convenient point of departure from the territory of that 
state as the requesting state shall indicate. 
2. The requesting state shall remove the person sought 
from the territory of the requested state within one 
month or such longer period as may be permitted under the 
law of the requested state. If he is not removed within 
that period, the requested state may refuse to extradite 
him for the same offence. 
ARTICLE 18 : SURRENDER OF PROPERTY 
1. When a request for extradition is granted, the 
requested state shall, upon request and so far as its law 
allows, hand over to the equesting state articles 
(including sums of money) which may serve as proof or 
evidence of the offence. 
2. If the articles in question are liable to seizure or 
confiscation in the territory of the requested state, the 
latter may in connection with pending proceedings, 
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temporarily retain them or hand them over on co ition 
that they are returned. 
3. These provisions shall not prejudice the rights of 
the requested state or any person other than the person 
sought. When these rights exist the articles shall on 
request be returned to the requepted state without charge 
as soon as possible after che end of the proceedings.. 
ARTICLE 19 : MUTUAL LEGAL ASSISTANCE IN EXTRADITION 
Each contracting state shall, to the extent permitted by 
its law, afford the other the widest, measure of mutual 
assistance in criminal matters in connection with the offence 
for which extradition has been requested. 
ARTICLE 20 : DOCUMENTS AND EXPENSES 
1. If in any particular case the requested state so 
requires the requesting state shall supply a translation 
of any document submitted in accordance with the 
provisions of this treaty. 
2. Expenses incurred in the territory of the requested 
state by reason of the request for extradition shall be 
borne by that state. 
3. The requested stane shall make all the arrangements 
which shall be r quisite with respect to the 
representation of the requesting state in any proceedings 
arising out of the request. 
ARTICLE 21 : TERRITORIAL APPLICATION 
1. This treaty shall apply: 
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(a) In relation to the United Kingdom: 
(i) To Great Britain and Northern Ireland; and 
(ii) To any territory for whose international 
relations the United Kingdom is responsible and 
to which this treaty shall have been extended 
by agreement between the contracting states in 
an exchange of notes; and 
(b) To the Republic of India : 
and references to the territory of a contracting 
state shall be construed accordingly. 
2. The application of this treaty to any territory, in 
respect of which extension has been made in accordance 
with paragraph (1) of this article, may be terminated by 
either contracting state giving six months notice to the 
other through the diplomatic channel. 
3. Until the application of the treaty shall have been 
extended to a territory in accordance with paragraph (1) 
of this article, the extradition arrangements between the 
repviblic of India and that territory subsisting prior to 
the entry into force of this treaty shall continue to 
apply. 
APPENDIX - II 
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APPENDIX - II 
MILITARY ARMISTICE IN KOREA. PANMUNJON AGREEMENT 
27TH JULY 1953. 
...In the interest of stopping the Korean conflict, with 
its great toll of suffering and blood shed on both sides, and 
with the objective of establishing and armistice which will 
ensure a complete cessation of hostilities and of all acts of 
arm forced in Korea until a final peaceful settlement is 
achieved, do individually collectively, and mutually agree 
to.... 
Article 1: MILITARY DEMARCATION LINES AND DEMILITARIZED ZONE. 
1. A military demarcation line shall be fixed and both sides 
shall withdraw two kilometers from this line so as to 
established a demilitarized zone between the opposing forces. 
The militarized shall be estciblished as a buffer zone to 
prevent the occurrence of incidence which might lead to a 
resumption of hostilities. 
The general mission of military armistice commissioned 
shall be to supervise the implementation of this armistice 
agreement and to settle through negotiations any violations of 
this armistice agreement. 
Article 2: Arrangements relating to prisoner of war. 51. The 
release and repatriation of all prisoners of war held in the 
custody of each side at the time this armistice agreement 
becomes effected in conformity with the following provisions 
agreed upon by both sides prior to the signing of this 
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armistice agreement. 
(a) Within sixty days after this armistice agreement 
becomes effective, each side shall, without offering any 
hinderance directly repatriate and hand over in groups all 
tl jse prisoners of war in its custody who insist repatriccion 
to the side to which they belong at the time of capture. 
Repatriation shall be accomplished in accordance with the 
related provisions of this Article. In order to expedite the 
repatriation process of such personnel, each side shall, prior 
to the signing of the armistice agreement exchange the total 
numbers by nationalities of personnel to be directly related. 
Each group of prisoner of war delivered to the other side 
shall be accompanied by roasters, prepared by nationality, to 
include name, rank (if any) and interment or military serial 
number. 
(b) Each side shall release all those remaining prisoner of 
war who are not directly repatriated, from its military 
control and from its custody and hand them over to the Neutral 
Nations Repatriation Commission for disposition in accordance 
with the provisions in the annex here II. " Terms of reference 
for Neutral Nations Repatriation commission ".. . . 
Article 3: Recommendation to the Governments concerned on both 
sides. 60. In order to ensure the peaceful settle of the 
Korean question the Military commander of both sides hereby 
recommend to the Governments of the countries concerned on 
both sides that, within 3 months after the armistice agreement 
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i s signed and becomes effective a p o l i t i c a l conference of a 
higher l eve l of both sides be held by represen ta t ive appointed 
respec t ive ly to s e t t l e through negot ia t ion the question of 
withdrawal of a l l foreign forces from Korea, be peaceful 
sett lement of the Koi3an question e t c . 
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